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OVERSIGHT OF THE FEDERAL ADVISORY 
COMMITTEE ACT 


TUESDAY, JULY 14, 1998 

House of Representatives, 

Subcommittee on Government Management, 
Information, and Technology, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2 p.m., in room 
2154, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the subcommittee) presiding. 

Present: Representatives Horn, Kucinich, and Maloney. 

Staff present: J. Russell George, staff director and chief counsel; 
John Hynes and Randy Kaplan, professional staff members; Mat- 
thew Ebert, clerk; and Brian Cohen, minority professional staff 
member. 

Mr. Horn. A quorum being soon present, the Subcommittee on 
Government Management, Information, and Technology will come 
to order. 

The purpose of the hearing is to assess the use of advisory com- 
mittees by the executive branch of the Federal Government. Advi- 
sory committees are used to obtain expert advice on technical and 
policy issues as well as to solicit input from citizens on local issues. 

There are currently almost 1,000 Federal advisory committees 
operating and funded by the government at a cost of $178 million 
in 1997. I should let you know that in various administrations, I 
have served as a member of a number of advisory committees. And 
I think the ones I was on did outstanding work. And I watched the 
individuals that were there. A lot of us were people that did not 
know a thing about the specialized nature of the subject. 

I happen to have been one of the drafters, with the original draft- 
er, Mr. Kufac of the Nationad Institute of Corrections, which tech- 
nically I guess is an advisory committee; it is part of the Depart- 
ment of Justice and, for administrative purposes, part of the Bu- 
reau of Prisons for the Department of Housing and Urban Develop- 
ment. But I was the one that knew the least about corrections in 
the United States, and when the Chief Justice said we have got to 
do something about it, I got picked to ask questions like “why”? 
Why are we doing this? That is a good role for a number of people. 
You don’t have to be specialists. 

So, I know that these advisory committees have worked very well 
under a number of circumstances, and that would include the De- 
partment of Housing and Urban Development where I was a part 

( 1 ) 
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of that, and various other agencies where I have been a consultant 
before my days in Congress. 

One goal of this hearing is to identify the trends in the govern- 
ment’s use and management of advisory committees. Another is to 
examine the effectiveness of the Federal Advisory Committee Act 
of 1972. We have two new reports from the General Accounting Of- 
fice to help us in this process. 

The Federal Advisory Committee Act was originally designed to 
address two major concerns. One, advisory committees seemed to 
be disorganized, duplicative, and generally in need of oversight. 
Two, committee activities often took place without public participa- 
tion, making it hard to know whether the committees were really 
acting in the public interest. 

The act addressed these concerns by requiring, among other 
things, open meetings, involvement by government officials, bal- 
anced membership, and govemmentwide oversight. Several re- 
quirements were designed to ensure that each advisory committee 
is necessary and does not outlive its usefulness. 

The General Accounting Office reports that some of these re- 
quirements are not being met. In February 1993, President Clinton 
issued Executive Order 12838. This order directed agencies to re- 
duce by at least one-third the number of discretionary advisory 
committees. Since that time, the number of advisory committees 
has dropped from 1,305 to 963. Over the same period, however, the 
cost of these committees has increased by almost 50 percent in con- 
stant dollars, and the total number of individuals serving on advi- 
sory committees has increased by over 7,000 people. 

A related and very important concern is whether the Federal Ad- 
visory Committee Act presents barriers to public participation. 
Now, I’m informed that July 14th, today, is Bastille Day in France. 
I remember studying the French revolution. I don’t know that an 
advisory committee could have helped the king, but it seems an ap- 
propriate occasion to reflect on the importance of public participa- 
tion in government. 

Some agencies seem to interpret the Federal Advisory Committee 
Act with excessive caution, and as a result are less receptive to citi- 
zen input. We need to address that. We should be creating a more 
responsive government that encourages and promotes public par- 
ticipation. 

One question for our witnesses today is whether greater public 
participation should take place within the scope of the Federal Ad- 
visory Committee Act. If so, does the act need to be modified to ac- 
commodate this priority? 

We will hear from two panels today. On the first, the General Ac- 
counting Office, part of the legislative branch, will discuss the re- 
sults of its recent study on the Federal Advisory Committee Act. 
The General Services Administration will discuss its role in admin- 
istering the law. We will also hear from the Department of Energy 
and the National Institutes of Health. 

On the second panel, we will hear from citizens who have direct 
involvement with the Federal Advisory Committee Act. They will 
relay their experiences and give us their thoughts. They will be 
most welcome, and we welcome our witnesses and look forward to 
their testimony. 



3 


We will explain to you how this works. I know the GAO group 
is very familiar with how it works, but your written statement will 
be put in the record the minute you’re introduced. We will swear 
you in as witnesses, because we are an investigative committee, a 
subcommittee of the full Committee on Government Reform and 
Oversight. So if you would stand and raise your right hands. And 
anybody that is going to testify with you should stand too, your 
staff. 

[Witnesses sworn.] 

Mr. Horn. OK. There are seven members that have affirmed the 
oath. The clerk will note. 

We will start with Mr. Stevens. Nye Stevens is quite familiar to 
us and we thank you for coming. Director of Federal Management 
and Workforce Issues, U.S. General Accounting Office; and G. Mar- 
tin Wagner, Associate Administrator for Govemmentwide Policy, 
General Services Administration; and he will be accompanied by 
James Dean, Director of Committee Management Secretariat of the 
Generjil Services Administration. And then later we will have Ruth 
L. — ^you pronounce it Kirschstein? 

Dr. Kirschstein. That’s correct. 

Mr. Horn. Deputy Director, National Institutes of Health; and 
Jim Solit, Director, Executive Secretariat, Department of Energy. 

Mr. Stevens, generally the routine is 5 to 10 minutes to summa- 
rize it. Your statement is automatically in the record. 

STATEMENTS OF L. NYE STEVENS, DIRECTOR, FEDERAL MAN- 
AGEMENT AND WORKFORCE ISSUES, U.S. GENERAL AC- 
COUNTING OFFICE; G. MARTIN WAGNER, ASSOCIATE ADMIN- 
ISTRATOR FOR GOVERNMENTWIDE POLICY, GENERAL SERV- 
ICES ADMINISTRATION, ACCOMPANIED BY JAMES DEAN, DI- 
RECTOR, COMMITTEE MANAGEMENT SECRETARIAT, GEN- 
ERAL SERVICES ADMINISTRATION, AND KENNETH FUSSELL, 
GENERAL SERVICES ADMINISTRATION; RUTH L. 
KIRSCHSTEIN, DEPUTY DIRECTOR NATIONAL INSTITUTES 
OF HEALTH; AND JIM SOLIT, DIRECTOR EXECUTIVE SEC- 
RETARIAT, DEPARTMENT OF ENERGY 

Mr. Stevens. Thank you, Mr. Chairman. I will be very short 
today in view of the number of witnesses and summarize my state- 
ment, which is in turn a summary of the two reports that we have 
recently issued to you and Senator Glenn. 

The first of these was issued last month, and it follows up on a 
1988 report we did on the fulfillment of the Federal Advisory Com- 
mittee responsibilities by GSA at that period. The second one is 
being issued today and it presents the results of two surveys that 
we did, one of some 600 advisory committee members which was 
a random projectable sample, and the other is a survey of the 19 
agencies that together comprise or are responsible for 90 percent 
of the 900 to 1,000 advisory committees that were in existence last 
year. 

We have three general observations to make on the basis of this 
work which I’ve just mentioned, and then we can explore them fur- 
ther in questions, as you like. First, agencies do appear to be ad- 
hering to the requirements of the Federal Advisory Committee Act 
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and Executive Order 12838 which set limits on the number of dis- 
cretionary advisory committees that agencies can establish. 

We gave both agencies and committee members a lot of opportu- 
nities to assess the usefulness of the requirements, and also if they 
wanted to vent their frustrations at the burdens that were in- 
volved, and I have to say that on the whole we got quite a positive 
picture of the requirements — more positive than negative. 

Most of the committee members felt that their advice was being 
taken seriously and that the committees that they were a part of 
were constituted in a fair and balanced manner and that the agen- 
cies only rarely asked them to give advice that they felt was based 
on less than adequate data or input or was in some way skewed 
in the agency’s favor. 

The agencies themselves, too, generally reported to us that FACA 
overall, and its detailed requirements — and we went into 17 spe- 
cific requirements — were, on balance, more useful than burden- 
some. However, and this is our second general observation, there 
were a few concerns or potential issues that surfaced and that the 
committee might wish to explore with the other witnesses as it con- 
siders the overall impact of FACA. 

For example, although 10 agencies said that they were not wor- 
ried about the possibility of being sued for noncompliance with 
FACA if they consult with external groups outside of that statutory 
regime, nonetheless 8 of them, or nearly half the sample, said that 
they were inhibited at least to some extent by those provisions, and 
7 of them in fact reported that they actually had been subject to 
litigation on those issues. 

There also seemed to be some sentiment that peer review com- 
mittees ought to be exempt from at least some aspects of the act 
because they are quite different from the general purpose advisory 
committees. 

And the third general point has to do with GSA’s oversight of 
FACA matters at agencies. We found that GSA was generally fall- 
ing short of meeting its responsibilities and not much had changed 
since we issued the report in 1988. For example, we found that 36 
percent of the 203 committee charters that we looked at and 38 
percent of the justification letters that GSA had reviewed, they had 
reviewed them but nevertheless they had missing elements that 
the agencies had been required to provide. GSA had raised no 
questions about these nor made any kind of independent assess- 
ment as to whether the committees should be renewed or termi- 
nated, even when there were such red flags as the committees not 
having met during the year. 

GSA has been late with its annual report to the President for 8 
of the last 10 years, including this year when the report was actu- 
ally due more than 6 months ago. And even though the annual re- 
ports list Presidential advisory committees for whom reports on the 
implementation of their recommendations are due to Congress, 
none had actually been prepared for the last 2 years. And GSA ul- 
timately is meant to provoke the agencies on that point. 

GSA has indicated it will implement our recommendations on 
these matters. In a couple of areas, it intends to seek legislation. 
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such as extending the date for the submission of the Presidential 
report. 

That’s a very brief summary, Mr. Chairman, but I will let you 
talk to the other witnesses and then we can answer questions on 
it. 

[The prepared statement of Mr. Stevens follows:] 
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FEDERAL ADVISORY COMMITTEE ACT; ADVISORY COMMriTEE PROCESS 
APPEARS TO BE WORKING. BUT SOME CONCERNS EXIST 

Summary of Statement by 
L. Nye Stevens, Director 
Federal Mans^ement and Workforce Issues 
General Government Division 

Federal agencies often receive advice from advisory committees on a range of issues, 
including policy and scientific matters. In fiscal year 1997, federal agencies could turn to 
over 900 advisory committees for advice. Congress enacted the Federal Advisory 
Committee Act (FACA) to ensure that (I) valid needs exist for establishiirg and continuing 
advisory committees, (2) the comirrittees are properly managed and their proceedings are 
as open to the public as is feasible, and (3) Congress is regularly informed of the 
committees' activities. 

GAO has issued two recent reports relating to FACA. The most recent of these reports, 
which is being released today, summarized the views of federal advisory committee 
members and federal agencies on specific FACA matters. The other report, issued in 
June 1998, assessed the General Services Administration's (GSA) efforts in carrying out its 
oversight responsibilities under FACA. 

The information fi'om these two reports led GAO to make three general observations. 

1. Advisory comrtuttees appear to be adhering to the requirements of FACA and 
Executive Order 12838, which led to the establishment of ceilings for each agency on 
the number of discretionary advisory committees. These requirements do not appear 
to be overly burdensome to agencies. 

2. Although the responses of committee members and agencies portrayed a more positive 
than negative image of FACA, their respottses did raise concents and issues that the 
Subcommittee may wish to explore in its consideration of FACA. For example, there 
appears to be some concern among agencies about the possibility of being sued for 
noncompliance with FACA if they obtain input from parties who are outside of the 
agency and its advisory committees. 

3. GSA's Conunittee Management Secretariat has fallen short of fulfilling its FACA 
oversight responsibilities. For example, GSA has not submitted its aimual reports to 
the President in time for him to meet the December 31 reporting date to Congress in 8 
of the last 10 annual cycles. Further, GSA did not ensure that advisory committees 
were established with complete charters and justification letters. Thirty-six percent of 
the 203 advisory committee charters and 38 percent of the 107 justification letters 
from October 1996 through July 1997 that we reviewed were missing one or more 
items required by FACA or GSA regulatiorrs. GSA said it will take immediate action to 
improve its oversight. 
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Mr. Chairman and Members of the Subcomnuttee: 

I am pleased to be here today to discuss our work on federal advisory committees as the 
Subcommittee explores possible changes to the Federal Advisory Committee Act (FACA) 
and the advisory committee process. Last November we presented to the Subcommittee 
an overview of advisory conunittees since 1993.‘ We have issued two reports on FACA 
since then on issues that you, Mr. Chairman, and Senator John Glenn asked us to 
examine. Hie most recent of these reports, which is being released today, gathered the 
views of federal advisory committee members and federal agencies on specific FACA 
matters.* The other report, which was issued last month, assessed the General Services 
Administration's (GSA) efforts in carrying out its oversight respoirsibilities under FACA.* 
My statement today will focus on these two reports, as you requested. 

As you are well aware, federal agencies often receive advice from advisory committees, 
and this advice covers a range of topics and issues, including national policy and 
scientific matters. In fiscal year 1997, federal agencies could turn to 963 advisory 
committees for advice. Most of these committees were discretionary; that is, they were 


‘ Federal Advisory Committee Act Overview of Advisory Committees Since 1993 (GAO/T- 
GGD-98-24, Nov. 5, 1997), 

“ Federal Advisory Committee Act: Views of Committee Members and Agencies on 
Federal Advisorv Committee Issues (GAO/GGD-98-147, July 9, 1998). 

“ Federal Advisorv Committee Act: General Services Administration's Oversight of 
Advisorv Committees fGAO/GGD-98- 124. June 15, 1998). 
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created by agencies acting under their own authority or were authorized-but not 
mandated-by Congress. The rest were mandated by Congress or the President 

Congress has long recognized the importance of federal agencies receiving advice from 
knowledgeable individuals outside of the federal bureaucracy. Nevertheless, Congress 
enacted FACA in 1972 out of concern that federal advisory committees were proliferating 
without adequate review, oversight, or accountability. FACA provisions are intended to 
ensure that (1) valid needs exist for establishing and continuing advisoiy committees, (2) 
the committees are properly maimged and their proceedings are as open to the public as 
is feasible, and (3) Congress is regularly informed of the committees' activities. 

To help meet these objectives, FACA directed that a Committee Management Secretariat, 
which is now located at GSA, be established and responsible for all matters relating to 
advisory committees. GSA has developed guidelines to assist agencies in implementing 
FACA; has provided training to agency officials; and was instrumental in creating, and has 
collaborated vrith, the Interagency Committee on Federal Advisory Committee 
Management 

Although FACA was enacted to temper the growth in advisory committees, the number of 
advisory committees grew steadily from fiscal year 1988 imtil fiscal year 1993, when the 
number totaled 1,305. In February 1993, the President issued Executive Order 12838, 
which directed agencies to reduce the number of discretionary advisory committees by at 
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least one-third by the end of fiscal year 1993. Under authority provided by the executive 
order, the Office of Management and Budget (0MB) established ceilings for each agency 
on its maximum allowable number of discretionary committees. Subsequently, the 
number of advisory committees declined fi-om 1,305 in 1993 to 963 in fiscal year 1997, the 
most recent fiscal year for which complete data are available. 

Although the number of advisory committees has decreased, the average number of 
members per committee and the average cost per conunittee have increased. On average, 
between fiscal years 1988 and 1997, the number of members per advisory committee 
increased from about 21 to 38, and the cost per advisory committee increased from 
$90,816 to $184,868. In corrstant 1988 dollars, the average cost per ad’/isory committee 
increased from $90,816 to $140,870 over the same period. A total of 36,686 individuals 
served as members of the 963 committees in fiscal year 1997. According to data 
published by GSA, the cost to operate the 963 committees last fiscal year was about $178 
million. 

GAO'S TWO RECENT FACA-RELATED REPORTS 

To gather the views of advisory committee members on committee operations for our 
report being released today, we surveyed a statistically representative sample of advisory 
committee members. The questiormaire responses we received from 607 members are 
generalizable to the approximately 28,500 committee members for whom we had names 
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and addresses. We also sent a questionnaire to 19 federal agencies to obtain their views 
on FACA requirements, and all 19 completed the questionnaire. These 19 agencies 
account for about 90 percent of the federal advisory coirmuttees. 

To determine for our June 1998 report whether GSA's Committee Management Secretariat 
was carrying out its FACA responsibilities, we reviewed committee charters and 
justification letters, annual reports for advisory committees, and other pertinent 
documents; applicable laws and regulations; and GSA’s guidance to federal agencies. We 
also interviewed Committee Management Secretariat officials at GSA and committee 
management officers at nine agencies. 

The information fl-om these two reports led us to three general observations. 

1. Advisory committees appear to be adhering to the requirements of FACA and 
Executive Order 12838. These requirements do not appear to be overly burdensome 
to agencies. 

2. Concents surfaced about certain advisory committee requirements that the 
Subcommittee may wish to explore in its cortsideration of FACA 

3. GSA has fallen short of fulfilling its FACA oversight responsibilities. In response to 
our June 1998 report, GSA said it will take immediate action to improve its oversight 
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I will turn now to each of these observations in more detail. In examining the responses 
of advisory committee members to our questionnaire, we determined the overall response 
to each question and, in addition, separately reported the responses of peer review panel 
members and general advisory committee members where appropriate. 

ADVLSORY COMMITTEE REQinREMENTS AND PROCESS 
WERE yiEWED TN A PasmVR LTOHT OVKRAl.I. 

The answers the committee members gave to our survey showed that, generally, they 
believed that their advisory committees were providing balanced and independent advice 
and recommendations. Ihe committee members also reported that they believed their 
conunittees had a clear and worthwhile purpose and that the committees' advice and 
recommendations were consistent with that purpose and considered by the agencies. 
These responses are shown graphically in the following two figures, which group together 
by topic a number of the specific questions that we asked committee members. 
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Figure 1: Advisory Conn ni)t<»ps Providing Balan ced and Inde pendent Advice and 
Recommendations 


Pr c t utog t of rMpondentt ■noiMrlng 

100 - 



I I I I 

Advisory committee members Advisory cxynmlttee members answered 

generally to strons^ agreed no to wbetner agency offldals ever ashed 

them to give advice or recommendations 


Source: Responses from surveyed advisory committee members. 
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Figure 2: Advisory Committees Sening Useful Purpose 
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Source: Responses from surveyed advisory committee members. 
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FACA sets out requirements for agencies and advisory committees to follow, and we 
asked the 19 agencies about their perceptions of how useful or burdensome those 
requirements were. With regard to the requirements in general, figure 3 shows the range 
of agencies' responses. Hie largest number of agencies considered the requirements to 
be useful 
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Viewed RACA requirements 
about as burdensome as 
useful 


10 agencies 

Viewed FACA requirements 
much more or somewhat more 
useful than burdensome 


2 agencies 

Viewed FACA requirements 
somewhat more 
burdensome than usefui 

N = 19 


Source; Responses from surveyed agenues. 
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In addition to their overall characterizations, the agencies also rated how useful and 
burdensome they found each of 17 FACA requirements. A mttjority of the agencies 
(generally more than 10 agencies) rated 14 requirements to be useful to a moderate, great, 
or very great extent In contrast, only four requirements were considered to be especially 
burdensome by a majority of the agencies. These same four were also among those rated 
as useful to a moderate or greater extent 

We also questioned the agencies about the impact of FACA requirements on their 
receiving input from the public and about the Impact of FACA requirements and 
Executive Order 12838 on their forming new advisory committees, and their responses 
were generally positive. We asked the agencies whether FACA had prohibited them from 
receiving or soliciting input on issues or concerns from pubUc groups (other than from 
advisory committees). Most of the agencies-16 of the 19-answered no. 

There has been some question about whether the possibility of litigation over compliance 
with FACA requirements has inhibited agencies from forming new advisory committees. 
The most frequent response-received from 14 of the 19 agencies- was that this possibility 
did not inhibit the formation of new committees. 

As I noted earlier. Executive Order 12838 established ceilings for each agency on its 
maximum allowable number of discretionary advisory committees. A mtqority of the 
agencies (12) said that the ceilings did not deter them from seeking to establish new 
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advisory committees. Seven agencies, however, said the ceilings did deter them. An 
agency could request approval &om 0MB to establish a committee that would place it 
over its ceiling. Two of the seven agencies had done so during fiscal years 1995-1997, and 
0MB approved their requests. 

CONCERNS SURFACED ABOUT CERTAIN 

ADVISORY COMMITTEE REQUIREMENTS 

Although committee members and agencies responding to our questiotmaires generally 
provided a more positive than negative image of FACA, their responses also pointed to 
concerns and issues that the Subcommittee may wish to explore in its consideration of 
FACA. We list these concerns in no particular order of priority. 

- About 13 percent of the general advisory committee members said that agency 
officials had asked their advisory committees on occasion to give advice or make 
recommendations on the basis of inadequate data or analysis. 

- A m^ority of the 19 agencies reported that two FACA requirements-preparing an 
aruiual report on closed advisory committee meetings and filing advisory committee 
reports with the Library of Congress-required little labor on their part but offered 
little value, at least in the agencies' estimation. 
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Seven agencies offered suggestions for changing the FACA requirements, including 
two that suggested that rechartering be required every 5 years instead of the current 2 
year cycle. 

Under FACA, peer review panels are treated as advisory committees, and six agencies 
indicated that they used peer review panels. Five of these agencies said that panels 
should be exempt from some, most, or all FACA requirements. 

Agencies identified 26 congressionally mandated committees that they believed should 
be terminated. 

GSA regulations allow agencies to determine whether members of the public may 
speak at advisory committee meetings. (Members of the public are allowed to submit 
their remarks in writing.) All 19 agencies allowed members of the public to speak 
before at least some advisory committees. However, agencies placed restrictions on 
the public's ability to speak at committee meetings (e.g,, only if time permitted), and 
the restrictions varied firom agency to agency. 

Advisory committees may also have subconunittees. Meetings of subcommittees may 
be exempt from FACA requirements, and agencies reported that about 27 percent of 
the meetings subcommittees held during fiscal year 1997 were not covered by FACA. 
For these meetings, the subcommittees may voluntarily follow FACA requirements. 
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However, the extent to which the requirements are followed appears to vary. For 
example, of the eight agencies that responded, only two said Federal Register notices 
were given for all or most subcommittee meetings. Five said a designated federal 
ofBcer attended all or most subcommittee meetings. 

- Although 16 agencies said FACA had not prohibited them from soliciting or receiving 
input from the public, 3 agencies said it had prohibited them. One agency said that it 
had to limit its prior practice of forming working groups or task forces to address 
specific local projects or programs. Another agency said that FACA had made it more 
cumbersome to seek citizen input because of the staff time required to complete 
FACA paperwork. And, the third agency said that solicitation of a consensus opiirion 
from a task force or working group could lead to that task force or working group 
being considered subject to FACA. 

- Finally, there appears to be some concern among agencies about the possibUity of 
being sued for noncompliance with FACA if ttiey obtain input from parties who are 
outside of the agency and its advisory committees. Although 10 agencies said the 
possibility of such litigation has inhibited them to little or no extent from obtainiitg 
outside input independent of FACA, 8 agencies said that it has mhibited them to some, 
a moderate, or very great extent 
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The Director of GSA's Committee Management Secretariat said that the responses from 
committee members and agencies had suggested areas that should be examined further, 
several of which GSA alretidy had been examining and others that GSA plans to examine. 

GSA HAS FAaRN S HORT QF FlJlFfLLING 

ITS FACA OVERSIGHT RESPONSIBIUTIES 

Although the GSA Committee Management Secretariat does not have authority to stop the 
formation or continuation of an advisory committee, FACA and GSA regulations assign it 
certain responsibilities for overseeing the federal advisory committee program. These 
responsibilities include 

- ensuring that advisory committees are established with complete charters and 
justification letters; 

- conducting a comprehensive review annually to independently assess whether each 
advisory committee should be continued, merged, or terminated; 

- submitting information to the President in time to meet the statutory due date for the 
President's annual report to Congress on advisory committees; and 

- ensuring that agencies provide Congress with follow-up reports on recommendations 
made by presidential advisory committees. 

13 
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We concluded in our June report that the Secretariat had not carried out each of these 
four responsibilities. For example, even though all charters and justification letters had 
been reviewed by the Secretariat, 36 percent of the 203 charters and 38 percent of the 107 
letteis from October 1996 through July 1997 that we reviewed were missing one or more 
items required by FACA or GSA regulations. When reviewing the advisory committees' 
annual reports for fiscal year 1996, the Secretariat did not independently assess whether 
committees should be continued, merged, or terminated. For 8 of the last 10 annual 
presidential reports on advisory committees, GSA submitted its report to the President 
after the President's report was due to Congress. The Secretariat did not ensure that 
agencies prepared for Congress the 13 follow-up reports required on recommendations 
made by presidential advisory conunittees in fiscal years 1995 and 1996, and in fact none 
had been prepared. Based on our findings, we recommended that the GSA Administrator 
direct the Comnuttee Marragement Secretariat to fully carry out the responsibilities 
assigned to it by FACA in a timely and accurate manner. 

In response to that recommendation, the GSA Admirustrator said the Associate 
Administrator for Govermentwide Policy will ensure that the Coirunittee Management 
Secretariat takes immediate and sqrpropriate action to implement our recommendation. 
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In summary, although s^encies reported that they have benefited firom FACA 
requirements in administering their advisory committee programs, there appear to be 
areas in which those requirements warrant a fresh look. In addition, there is room for 
GSA's Committee Management Secretariat to improve its fulfillment of its FACA oversight 
responsibilities. GSA says that it is acting on both fronts. Still, the Subcommittee may 
wish to explore the concerns surfaced in our reports as it considers ways to improve 
FACA. 

Mr. Chairman, this concludes my statement I will be pleased to answer any questions 
you or other Members of the Subcommittee may have. 


(410346) 
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The GAO Reports referred to in Mr. Stevens’ testimony are accessible on 
the U.S. General Accounting Office’s Web site, www.gao.gov . or by calling 
(202)512-6000. 


Report#!: FEDERAL ADVISORY COMMITTEE ACT: 

General Services Administration’s Oversight of Advisory 

Committees 

GAO/GGD-98-124 

Issued June 1998 

Report #2: FEDERAL ADVISORY COMMITTEE ACT: 

Views of Committee Members and Agencies on Federal 
Advisory Committee Issues 
GAO/GGD-98-147 
Issued July 1998 
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Mr. Horn. Well, we thank you very much, Mr. Stevens. 

Our next presenter is Mr. Wagner, who is responsible for the op- 
eration in the General Services Administration where he is Associ- 
ate Administrator, Govemmentwide Policy. And next to you is Mr. 
James Dean, the Director of the Committee Management Secretar- 
iat, General Services Administration. So between the two of you, 
you really follow this question. So thank you for coming and, Mr. 
Wagner, please proceed. 

Mr. Wagner. Thank you, Mr. Chairman. I am accompanied — we 
did a little switcharoo here. This is Dr. Ken Fussell. 

Mr. Horn. Well, let’s get the spelling then. So how are we spell- 
ing it? 

Mr. Wagner. Dr. Kenneth Fussell, F-u-s-s-e-1-1. 

Mr. Horn. F-u-s-s-e-1-1? 

Mr. Wagner. And he will present a brief demonstration of GSA’s 
internet-based committee reporting system. I do have Mr. Dean be- 
hind me, but we thought it would be somewhat more conven- 
ient — 

Mr. Horn. Did he take the oath? 

Mr. Wagner. Yes, sir; he has taken the oath and he will testify. 

Mr. Horn. So there were eight. Somebody hiding behind. OK, 
fire on. 

Mr. Wagner. I will briefly augment my written statement. 

Mr. Chairman, during the past year we have had the opportunity 
to work with the subcommittee and the General Accounting Office 
to identify opportunities for improving governmentwide compliance 
with FAC A. This has been very useful. 

We now have 25 years’ experience with the act’s application to 
a wide variety of situations and these reviews have helped surface 
some issues that should be addressed. The work recently completed 
by GAO and GSA indicates that the act is working well. 

While committee costs have increased in proportion to their 
workload, committee productivity is also increasing. Similarly, 
while the number of closed committee meetings are also increasing 
among such agencies as the Departments of Defense, Health and 
Human Services, and the National Science Foundation, the number 
of open or partially open meetings among the remaining agencies 
has increased as a proportion of the total. 

Now, as FACA enters its second quarter-century, we need to take 
a closer look at how the use of advisory committees fits with the 
use of other public participation tools. I note you mentioned this in 
your statement. We must also assure that the act’s major policy 
provisions keep pace with the Federal Government’s need to col- 
laborate more effectively with the public. 

Mr. Chairman, with your permission, I would like to devote the 
remaining portion of the time allotted for our summary statement 
to Dr. Fussell, who will be assisted by Mr. Bruce Troutman, to 
demonstrate our new committee management system, and then I 
would be pleased to answer any questions you may have. Dr. 
Fussell. 

Dr. Fussell. Mr. Chairman, on the monitor you have the open- 
ing screen of our committee management web-based data base. We 
had three major goals in building this web-based data base system. 
First, we were very concerned about improving the accuracy and 
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timeliness of committee data available to the President and the 
Congress in our annual report. 

Second, we wanted to provide an up-to-date, technically sound, 
and universally available tool to all the government workers who 
were responsible and involved in producing this report. This tool 
facilitates both communication and information sharing. 

Third, we wanted to provide readily available electronic access to 
the data and to the details of the annual report to the interested 
public. This data is available to anyone over the internet in the 
United States or in the world right now. 

We have improved the accuracy and timeliness by engaging all 
the agencies with advisory committees in the development of a sin- 
gle accessible data base on the internet. We chose the internet be- 
cause every government employee with a browser and access to the 
internet can utilize this system for both management and reporting 
of the committee data. They don’t have to make any change to their 
equipment and they don’t need any additional software. 

Once the report is considered complete for any fiscal year, every 
citizen with a browser and access to the internet can examine the 
details of the annual report. For instance, this data was available 
to the public in March of this year. 

A data base like this one is only as useful as the quality of the 
data that is entered into it. To improve the accuracy and timeliness 
of the data available to the President and the Congress, we are 
going to continuously seek to increase the use and relevance of this 
reporting tool to the committee managers. For instance, when high- 
er-level managers enter the system, they can immediately see — the 
little highlighted section on your monitor is the last date that that 
particular data was checked — they can immediately see when data 
was changed for a particular committee, when some change has 
taken place in committee facts. 

The program also allows contemporaneous updating of committee 
information throughout the fiscal year. It can be used as an ongo- 
ing management tool. An agency officer can track what is happen- 
ing to the committees for which he or she is responsible with a sta- 
tistical report. The statistical report allows him to know when the 
last time a committee was looked at, how many committees they 
have right at the moment, how many have been updated this past 
week, et cetera. And they also have something that some agencies 
have found particularly necessary, a report listing what committees 
are terminating or due for termination or due for renewal. Occa- 
sionally that slips. 

Last but not least, to aid the ongoing management, committee 
managers can add their costs, their meetings, their reports, and 
their members as the specifics of those items change through our 
data entry menu and they can do that throughout the entire fiscal 
year; in a sense, keeping the data current and being ready for the 
annual report as soon as the fiscal year is over. 

Finally, an agency officer can check to see where the agency 
stands in terms of a committee distribution and cost for the com- 
mittee at any point in time up to the final date of the annual re- 
port, whatever that is determined to be. 
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So with these components in place, we feel that we can assure 
you of continuous improvement in timeliness, accuracy, accessibil- 
ity, and in the completeness of the annual report. 

This program will contribute both to the process of managing 
committees and it will — should result in an improvement in the 
timeliness of all future reports. The data base produced the results 
of the 1997 survey and the data that’s there is the same data in 
the printed report which will be made available as soon as the 
President transmits it. 

That completes my presentation and if you have any questions, 
I will be glad to answer them later. 

[The prepared statement of Mr. Wagner follows:] 
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Mr. Chairman, Mr. Ranking Member, Members of the Subcommittee, I am 
pleased to discuss with you today the effectiveness of the Federal Advisory Committee 
Act (FACA), and GSA's role in achieving the Act’s goals. I will also review our plans to 
address the General Accounting Office's (GAO) specific recommendations in its recent 
reports. Accompanying me today is James L. Dean, Director of the Committee 
Management Secretariat, established by section 7(a) of FACA, and Dr. Kennett Fussell, 
who is present to provide a brief demonstration of GSA's Internet-based committee 
reporting system. 

Mr. Chairman, during previous testimony before this Subcommittee, I had the 
occasion to discuss the Acfs relationship to Federal information policy and, most 
recently, how GSA and the agencies manage the responsibilities the Act gives them. In 
the interest of time, I will not repeat that Information and will instead focus on the 
specific issues before us today. 

TWENTY-FIFTH ANNIVERSARY OF FACA 
As FACA enters its second quarter-century during fiscal year 1998, it is 
appropriate and important to examine opportunities for strengthening the Acfs role in 
encouraging and promoting effective collaboration. Congress passed FACA in 1972 
amidst concerns relating to the number and costs of advisory committees, as well as 
the lack of adequate means for ensuring their accountability to the public. Stated 
simply. Congress designed the Act to illuminate how agencies made decisions based 
on advice and recommendations from individuals outside of Government. Since 1972, 
the Acfs coverage has been extended to more than 3,900 advisory committees made 
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up of an estimated 516,000 members. Total costs to support these efforts from 1972 to 
1997 were $3.6 billion in 1997 constant dollars. Today, advisory committee members 
contribute between 150,000 and 200,000 days per year through service on 903 
advisory committees covering a diverse range of issues (Charts I and II). 

The environment within which the Act operates has changed dramatically since 
1972. During the 1990's, the Executive branch expanded the use of advisory 
committees by obtaining greater direct participation from local communities. State and 
tribal governments. This shift contrasts with earlier approaches that emphasized 
decisionmaking at the national level. 

FACA TRENDS 

Mr. Chairman, you requested that our testimony address the extent to which the 
Act's primary goals of cost effectiveness and openness have been achieved. 

There are several significant factors tttat have influenced total govemmentwide 
costs associated with operating advisory committees, only one of which Is whether the 
committee meeting is open to the public. For example: 

• Advisory committees have become an integral part of the basic business 
processes used by some agencies to accomplish their statutory missions. The 
National Institutes of Health (NIH), the Food and Drug Administration (FDA), the 
National Science Foundation (NSF) and the National Endowment for the Arts (NEA) 
sponsor committees that perform critical functions in satisfying procedural and 
administrative protocols, while also providing advice and recommendations. Advisory 
committees have largely become Institutionalized within these agencies for these 
reasons. 


2 



28 


• Advisory committees have become the preferred toois for addressing 
significant nationai issues. Committees have been formed to respond to such 
emergencies as the Space Shuttle Challenger and Three-Mile Island accidents and, 
most recently, to evaluate issues related to aviation and information security. Costs 
associated with such committees vary greafiy and may directly influence the growth in 
govemmentwide expenditures during a given year. 

• Federal agencies are increasingly using Advisory committees in the Field. 
As part of the Administration's initiatives to improve customer service and increase the 
public's participation In Federal decisions affecting local communities, agencies are 
establishing more advisory committees. Such committees are addressing a diverse 
range of issues, including those related to ecosystem management and restoration of 
environmentally contaminated facilities. 

Accordingly, trends relating to FACA-related expenditures and public access to 
committee meetings must be viewed within the context of the contemporary use of 
advisory committees. 

FISCAL YEAR 1997 ADVISORY COMMITTEE COSTS 

During fiscal year 1997, 57 Federal Departments and agencies sponsored 963 
advisory committees. A total of 36,586 individuals served as committee members; 
5,698 meetings were held; and 1,101 reports were issued. Related expenditures of 
$178 million were necessary to fend such costs as compensation of committee 
members, reimbursement for travel and per diem expenses. Federal member and staff 
support expenditures, consulting fees, and administrative overhead. Approximately 
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$83.4 million, or 47 percent of all costs associated with supporting advisory committees 
during the year, were the result of indirect expenditures for Federal staff support and 
Federal member participation (Chart III). 

A number of other committee costs, however, involve direct outlays by agencies. 
For example. Federal agencies spent $40.3 million in fiscal year 1997 to cover travel 
and per diem expenses for non-Federal committee members and staff. Committees 
then use GSA's Government travel discount programs to minimize their travel costs. 

Terminating unnecessary or Inactive committees also reduces costs. During the 
reporting period, 60 committees were terminated. Sponsoring agencies have identified 
another 98 committees for termination during fiscal year 1998, with associated 
combined savings of $4 million. 

Compared with total expenses of $148.5 million during the previous year, total 
costs incurred during fiscal year 1997, or $178 million, reflect a 19.8 percent increase in 
resources dedicated for this purpose. However, the average nominal cost per 
committee meeting increased only slightly by 5 percent, from $29,656 during fiscal year 
1996 to $31,239 in fiscal year 1997. In real terms (using 1997 constant dollars), overall 
costs increased by 17.3 percent and the average cost per committee meeting increased 
by only 3 percent. 
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ADVISORY COMMITTEE COST TRENDS 

GSA evaluated advisory committee cost trends from fiscal year 1988 to fiscal 
year 1997, the same period that GAO reviewed. During that period, govemmentwide 
costs have increased in real terms from $121.6 million to $178 million (Chart IV), or 
46.4 percent. At the same time, however, the average cost to support each advisory 
committee member has declined in real terms from $5,727 in fiscal year 1988 to $4,866 
during fiscal year 1997, for a net decrease of 15 percent (Chart V). 

Similarly, the average real cost to fund advisory committee meetings has 
declined from $34,584 during fiscal year 1 988 to $31 .239 in fiscal year 1 997, for a net 
decrease of 10 percent. The average number of committee meetings has increased 
from 3.5 per committee to 5.9 per committee during the same period, for a net Increase 
of 69 percent. 

A significant factor in the increased overall rate of expenditures for advisory 
committees govemmentwide is a result of substantial levels of committee activity 
sponsored by the Department of Health and Human Services (HHS). From fiscal year 
1988 to fiscal year 1997, HHS’ costs have increased in real terms from $49.5 million to 
$81 .1 million, for a net growth rate of 63.8 percent. During the same period, costs for 
all other agencies increased in real terms from $82.1 million to $96.9 million, or 18 
percent. From 1 988 to 1 997, the number of advisory committee members sponsored 
by HHS increased from 5,147 to 14. 860 (Chart VI). 
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ADVISORY COMMITTEE PUBLIC ACCESS TRENDS 

During fiscal year 1997, 5,698 advisory committee meetings were held. Of that 
number, 2,765, or 48.5 percent of the total, were open or partially open to the public. 
However, agencies such as the Departments of Defense (DOD) and Health and Human 
Services (HHS), and the National Science Foundation (NSF) scheduled a significant 
number of closed meetings. Taken together, the number of such meetings conducted 
by these three agencies represented 92 percent of all closed meetings held during 
fiscal year 1997 (Chart VII). Excluding the targe number of meetings that DOD, HHS 
and NSF must keep closed, 89 percent of the remaining agencies' advisory committee 
meetings are directly accessible to the public. 

Sessions may be closed or partially open to the public based upon provisions of 
the Government in the Sunshine Act. Examples of meetings which may be closed or 
partially closed include those involving discussions of classified infomnation; reviews of 
proprietary data submitted in support of Federal grant applications: and deliberations 
involving consideration of information that impacts individuals' personal privacy. 

Since 1988, the proportion of advisory committee meetings scheduled by DOD, 
HHS and NSF that are directly open to the public has declined from 85.2 percent to 
25.2 percent during fiscal year 1997. At the same time, however, the proportion of 
meetings scheduled by the remaining agencies that are open to the public has 
increased from 70,5 percent during fiscal year 1988 to 89 percent during fiscal year 
1997. 
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The total number of committee meetings heid during fiscai year 1997, or 5,698, 
marked a 14 percent increase in activity compared with the previous year's total of 
5,008. The average number of meetings per committee held during the year was 5.9, 
reflecting an 18 percent increase over the previous year's average of 5.0. 

GAO RECOMMENDATIONS 

Mr. Chairman, the GAO has just concluded a yearlong examination of GSA's 
efforts to impiement its specific procedurai responsibilities under the Act. We have 
welcomed the opportunity to work with the GAO on this effort and believe we are taking 
the right steps to address its recommendations. Since we have already provided 
detailed comments on both the final report and GAO's survey of advisory committee 
members and Federal Committee Management Officers (CMOs), I respectfully request 
that these comments be inserted into the record. 

I would, however, like to briefly cover two important developments that have 
taken place since the GAO completed its assignment. First, GSA has completed a final 
draft of Its revised regulations that implement FACA. GSA will soon send the new 
Proposed Rule to the Office of Management and Budget (OMB) for review. It 
addresses GAO's conclusion that GSA has not ensured that follow-up reports to 
Congress on public Presidentiai advisory committee recommendations were prepared 
by sponsoring agencies as required by section 6(b) of the Act. The Proposed Rule 
specifically provides for the inclusion of 6(b) follow-up responsibilities within the charters 
of Presidential advisory committees. GSA will record this information in its database to 
ensure compliance with section 6(b). The Proposed Rule will also restructure the 
process used by agencies to fulfill the requirement for consultation with the Secretariat 
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regarding proposals for new discretionary advisory committees. These changes will 
improve procedural compliance with the Act by further standardizing GSA's business 
processes. 

Second, the Secretariat has launched the second version of its new Internet- 
based reporting system which serves as the centerpiece of its efforts to assist Federal 
agencies in providing annual data required by FACA. The Secretariat, during fiscal 
year 1998, added features to allow CMOs, Designated Federal Officers (DFOs), and 
support staff to contemporaneously add data on committee costs, meetings, and 
subcommittee activities. These features will eliminate the need to prepare all required 
materials at the end of the fiscal year and will, accordingly, reduce the time required to 
complete the Annual Report of the President on Federal Advisory Committees. 

FACA AMENDMENTS OF 1997 

Mr. Chairman, you asked us to address the status of actions to implement the 
Federal Advisory Committee Act Amendments of 1997 (Public Law 105-153; 
December 17, 1997). The Act specifies that GSA may issue regulations to effect its 
requirements (section 2(c)) and that GSA must prepare a report covering the Act's 
implementation by December 16, 1998 (section 3). 

The Director of the Committee Management Secretariat has met several times 
with senior representatives of the National Academy of Sciences (NAS) and the 
National Academy of Public Administration (NAPA) since our last appearance before 
the Subcommittee on November 5, 1997. Both Academies have established internal 
procedures and controls for certifying compliance with relevant portions of FACA's 
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section 1 5 and are providing information to the pubiic reiating to their committee's 
activities and membership via the Internet. 

GSA and the Academies have agreed to exercise the option contained in section 
3 of the Amendments that permits the development of govemmentwide regulations. 
GSA believes that the inclusion of new section 15's requirements within its revised 
regulations is essential in achieving maximum compliance with the Act. In addition, it is 
necessary for CMOs govemmentwide to understand how to conduct business with the 
Academies should they be called upon for advice. 

GSA will continue to conduct a dialogue with NAS and NAPA in order to fulfill its 
reporting obligations to the Congress. 

Mr. Chairman, Members of the Subcommittee, that concludes my prepared 
statement. I would be pleased to answer any questions you may have. 


9 



RIBUTiON OF ADVISORY COM^ViTTEES 

-(SHMENT Authority (Fiscal year 


35 










DISTRIBUTION OF ADVISORY COMMITTEES 
BY FUNCTION (FISCAL YEAR 1 997) 


36 



NON-SCIENTIFIC: 




















£661) SUOjjiiiAi Jl S 



38 



($ lUBISUOO iTSet) suoniii^ Ui $ 






39 



j lUBisuoo i6&l 



40 



i}sjdqui8W iQJaqtunM 




Pubhc «F‘ 


41 




42 


( ' Boekmarft* ^ LecalioR'p 

; /. -I :V ;-v 

nelead Honw SMrch 


i. irf- « 

Piini Sacuali* Stop 


'l.ntgea>iQ {itac<n on » 


{'nnuiiittcc Mnnasi'incnt Socrctrcriat 


• 2 . 


Federal Advisory Committee Act (FACA) Database 

Click an the Help huuon /arnd^ic* an usiitg tka sgrsiem 
Click am tka 1997 kuttam ta sac FY 97 r^onad data. 

Click am the Lagan hmttam co updoMa tk* dtiMkftur. 

H«l(i I 1987 I Uaoli I 
You «« Visitor # 7052 

Go to interecting pl«G«t on *• IfOamat 


EMU 

“n a 


zi 


wts 


t» Vi» Bi> Vr>>m tia> 

'Sooforaihs 


Locolwn: )hBp //^tww St B DcU t * eom^ewu/Con wi i t w s i Lrt. W 

» 


3 a 


8 «* 


WM CommiUecs List 


VA'Ospaitetvni of 7*U»«ns 
t CNt CojwnlUee Ntooe 


I FfliBf f RonewOrTerm | R^il Sta<> j Usere"! Return | 


IMFO cro CMOIMo 


1328 AdvisoiyCocHUtttt onCtnetsnes uwlMsouMids 

1330 AchtwayCotawiMiM oaFonasr Pnsowrs ofW«c 5/28/96 70436 AM 

1983 AttvisoiyCoontftsf oo Bdioafit^ V«t«r«ns 

33 A(lvisoi7CoooMtu«(mPtoftb*ticsandSp«CMl>DuaMitiet^p«BS 

34 AdtisoiyCoawttMonStiuctunlSiftt^ofDtptrtatsatofVotonesAfrtorsFacilitifs 
3331 AdvisofyConodlaa oo{fa«R««^«laOBtofVMbummdOth*rW«rV«t«tins 

1333 A<l*»«yCoaadtM on Wosun V«t«i«iu 

5151 Dap art otafit of Vrtww AfftofsFutur* ofVA Loag-TentCwe Advisovy CoaotattM 
195 Dtptsta*nt^Vtt«i«uAirass7<daat«yS«me«N«ban«lAdvuoiyCoanti»» 

1336 D«p*rte«ni «^9eUf«u Affavt Wage Comitlee 

« » I Roguery } 


5/28/98 704J6 AM 


P««* 1 


SoMch »w lioinwt fa> jrdMmolnn 







RfrwvMT TMwnatiori Hcpwt 


£ia £« yiM fio WMdw tid» 

f' ' Boekmariu bjeatian:|http://www.8020dalaefl(nAm/RptAg9n^R«r«wT«)in.Mp 

■•i •« ;',■ -•■ S.’ 

nirt Swuily 


RflkMd Horn* Stwch Gud» 


1998 Committee Renewals and Terminations 

VA-DepartDU»t of Veterans Afiairs 
7/13/9t 4:34:19 PM 
Cr<» CeauKtCee I%tMi 

64 Gcrt^rte* aai CeraKtolsor AMmi 7 C*MUHlttne 
! irrSi^nluGvirEvertScfewtifkGamminK 
I 1391 Sjydbj Mn^fcptl AAinry Crwy 

: 9191 D«9«rtw«t*rVMtr*M Afly)r*Fa(B««fVAL«aC'T«nBCu«AMM>7C»i*iHdnB* 

I 1352 Valtraw' A&'issrir CwmaiiniM oi EnfiraRXieKtal Ifcaa rta 
34 Atrtwty C—Mwiliwt — SttiM s e M -al SaAfr •f P f -ul — BtrfVateraaM: Aftirm Fadltd— 

: 33 A i> i wiiyC»wMwlt*Nf ■PrMO»<k»<Ml S pa eUl PfarnMBrtwt Pwgi im 
28 Vettiaitt* Addsery CwMKttiM AM 
48 'WeterMM* RAnawrj CwwaWf — RelsdtiKtBtiaw 
1983 AAi&srf C«PiMltlwM}ICMn4<y ViB^niw 

199 VWmw AflMn Servin Nvdtanl AMnrr Ci»mHtflee 

1336 I>ef9Ftaumt9ty*mnm AflMn W«c* OMwilffM 

2017 Me^»lSefcan;k Service Merit BMkw CcaoMMee 

2018 Kiceavrkaail>mle|»mMC«efcr»dn SteflM EvMeedea CenuMlttM 

2019 RelmkOtaaBiMi B e e e t rek m 4 Oewbpi m iit Sete i w SefoH'ttBe M eiORw igy D eiri 
2Bfll SekmUSc Rgcigw a»l EwlentiaM Beewlfcr Heeltfc Sejekes Seceerek iM Dw iln i iwiel S 

1331 AivlMi7C*]iMMl11aeeiKtiKRMiiqwtM»BterVl»teui»4 0tlM'WarViriBnow 
1328 Afckwiy CeMMilAH CeaKtuiM sai MAWtrUle 

1332 AiriiiryC*»^»lttee W m — m Vettnus 


Retwn to Commitlf s Utt | 


ByecMKMwil 

1/3/96 

10/24/97 

Il/9i97 

11/12/97 

2/5/98 

4/11/98 

8/16/98 

9/9/98 

9/30/98 

I2i30/98 

1/3/99 

4/18619 

6/9/99 

64/99 

6/549 

6449 

8>2949 

94/99 

9/3649 


Document Done 





44 






^ EdI Ytmt ao 

^ ’’B o ot u w fa ^ Lop jea w : pSg/ /i wi<w. W i O d> t 4fceaw/en>t/R p »Q«n c> Cdunt».fp 

-I :'.- > .f r 


1998 Agency Totals 

VA-Depariznem of Veterans Afl^dra 
4. NEW ••'SfES" 

8a. TEBMDfATE “YES** 

11. COMMITTEE AUTHORITY 


Return to CommittMs List 


NUMBER OF NEW COMMITTEES 0 

NUMBER OF TERMINATSD COMMITTEES 0 

a. REQUIRED BY STATUTE 12 

b. AUTHORIZED BY STATUTE 0 


11. COMMITTEE AUTHORITY a. REQUIRED BY STATUTE 

b. AUTHORIZED BY STATUTE 

c. AGENCY AUTHORiry 

A PRESIDENTIAL DIRSCTTVE 

14. COMMITTEE TYPE a. AD HOC 

b. CONTINUING 

c. RI£im>£NTIAL 

15. COMMITTEE DESCRIPTION a. NATIONAL FOUCY/ISSUE 

b. NON-SdENimC 

c. SCIENTIFlCyTECHNICAL 
A GRANT REVIEW 

a. REGULATORY TTEGOTIATION 
r. OTHER 

16a. REPORTS NUMBER OF REPORTS 

17. MEETINGS a. OPEN 




£ls yt ^ ge iisb 

i ' Booking ^ Uscetiorrpi^/ANMw aOSOete&cam/cna/Conmtts^^ 


■i -y i :> i. 4 r 

Back Reload Hons Search GuidB Piri Security 





te 


Document Done 





46 


Mr. Horn. Mr. Wagner, anything else to be said? 

Mr. Wagner. No. 

Dr. Fussell. Mr. Dean, anything else to be said? 

Mr. Wagner. Not at this point, sir. 

Mr. Horn. We might as well go, before we question you, start 
with Dr. Kirschstein and Mr. Solit. 

Dr. Kirschstein. Mr. Chairman, I am Dr. Ruth Kirschstein, the 
Deputy Director of the National Institutes of Health, and I am 
really pleased to be here this afternoon to tell you about the mis- 
sion of NIH, its programs, and its use of peer review committees. 

My remarks eue based on a 42-year history of being at NIH, dur- 
ing which I have been deeply involved in all aspects of the use of 
its advisory committees, chairing a study team that was charged 
with conducting a thorough examination of the NIH grants peer re- 
view system and the committees that review our grant applica- 
tions. 

The National Institutes of Health is an agency within the De- 
partment of Health and Human Services, serving as a focal point 
for health research for the entire Nation, and it is the world’s larg- 
est and most distinguished organization devoted to maintaining 
and improving health through medical research. 

Some NIH research is confined to the laboratory. Other studies 
address specific diseases. Some research encompasses clinical stud- 
ies using patients who have generously volunteered for such stud- 
ies. The continuum provides the knowledge base for the develop- 
ment of new treatment and prevention strategies. 

Actually, NIH is a federation of 22 individual research institutes 
and centers, each mandated by Congress and charged with a 
unique research mission, ranging from compelling public health 
problems such as drug abuse and low birth weight in infants, to 
particular diseases such as cancer, mental illness, or diabetes. 

And the research enterprise is very large as well as complex. In 
most of the institutes, the funds are appropriated by Congress, 
which is nearly $14 billion in 1998, for support of biomedical re- 
search in two large arenas. One is the program of laboratory-based 
and clinical studies carried out by the scientists within the NIH 
itself, and this accounts for about 10 percent of the NIH-appro- 
priated funds. All of the institutes use more than 80 percent of 
their appropriated funds to support research conducted at the more 
than 2,000 academic institutions throughout the country by the 
award of competitive grants and contracts. 

We receive about 40,000 grant applications a year, which range 
from projects submitted by a single investigator, to large multisite 
clinical trials, to projects from small businesses, and requests for 
postdoctoral fellowships. The topics covered ranges as broad as mo- 
lecular biology, behavioral studies, community-based clinical trials, 
mapping the human genome, and the development of new drugs for 
cancer and drug-resistant tuberculosis. 

The very bedrock of our success as the leading Federal agency 
supporting health research is our peer review system. The results 
of this system provide the primary but not the sole basis upon 
which decisions regarding the award of Federal funds are made. 

Funds are awarded for projects judged to be technically and sci- 
entifically meritorious. As m£mdated by law, there are two sequen- 
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tial levels of review, called the dual peer review system, and thus 
the technical and scientific assessment of proposed projects is kept 
separate from policy decisions about the appropriate medical areas 
to be supported and the level of resources to be allocated to particu- 
lar projects. 

The first level, the evaluation of scientific and technical merit, is 
conducted by one of our chartered initial review groups consisting 
of non-Federal scientists having expertise in various research dis- 
ciplines, and they are drawn from academic and research institutes 
across the country. 

These initial peer review committees convey their opinions of the 
scientific merit via written summary critiques to the second level 
of review performed by the national advisory boards or councils of 
the particular individual institutes which are mandated to do this 
task. Two-thirds of the 12 to 18 council members are, as required 
by the legislation, scientists in the biomedical disciplines covered 
by the particular institute. But more importantly, as the law re- 
quires, one-third of the members are health providers or laypersons 
who have demonstrated specific interest in activities, in matters re- 
lated to health and to the specific mission of the particular insti- 
tute. And it is this mix of the council members that provides an 
essential balance for the second level of the review and can give the 
decisionmakers at NIH the best possible advice. 

The studies of the scientists who do research in our intramural 
pro^am are also subject to peer review performed by boards of sci- 
entific counselors, again composed of non-Federal scientists who 
have made significant advances in the areas of research pertinent 
to the subject matter being covered. They assess the research in 
progress, proposed research, and the productivity and performance 
of staff scientists. 

All of these groups are chartered under the requirements of the 
Federal Advisory Committee Act and comply with all the require- 
ments of the legislation. In 1997, the latest year for which we have 
data, NIH had 141 chartered committees, of which 21 were the ad- 
visory councils and boards, 28 provided program advice, and the re- 
mainder were all engaged in peer review for scientific and technical 
merit. 

Our system has ensured that the applications we receive each 
year are given a fair, thorough, and rigorous review, as expected 
by scientists and by the public. 

We take very seriously our role as stewju’ds of the public’s funds 
and its trust. The NIH has played a major role in the explosion of 
new knowledge in human biology. Our scientists who are supported 
by us and also perform research in the intramural program are at 
the forefront of research discoveries and advances toward better 
ways to treat or prevent disease and promote good health. And I 
would be pleased to answer any questions. 

[The prepared statement of Dr. Kirschstein follows:] 
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Mr. Chairman, Members of the Subcommittee; 

I am Ruth Kirschstein, Deputy Director of the National Institutes of Health (NIH). I 
am pleased to be here this afternoon to tell you about the mission of NIH, its programs and its 
use of peer review committees. My remarks today are based on a forty-two year history of 
being on the staff of NIH, of which twenty-four years have been as a senior official. In the 
past twenty-five years, I have been deeply involved in all aspects of the use of advisory 
committees by NIH, chairing a study team that was charged with conducting a thorough 
examination of the NTH grants peer review system and the committees that reviewed grant 
applications. More recently, 1 have participated in other NIH comminees that have identified 
and assessed current issues related to peer review. 

Let me start by giving you some background about the National Institutes of Health. 
NIH is an agency within the Department of Health and Human Services, serving as the focal 
point for health research for the entire nation. 

Biomedical Research and the NIH 

The NIH is the world's largest organization devoted to maintaining and improving 
health through medical research. It seeks to expand fundamental knowledge about the nature 
and behavior of living systems and to apply that knowledge to improve the health of human 
beings, extend healthy life and reduce the burden of illness and disability. The research 
undertaken by the NIH assumes many forms, occurs in many places, and employs many 
techniques. Some research is confined to the laboratory and attempts to understand complex 
biological systems by examining individual molecules, cells, or tissues. Other research 
addresses normal human biology as well as disease in the context of living subjects. Some is 
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based on the study of h uman populations and on clinical studies using patients who have 
generously volunteered for these studies. This continuum of research provides the knowledge 
base for the development of new treatment and prevention strategies. 

The NIH is actually a federation of twenty-two research Institutes and Centers, each 
individually mandated by Congress and charged with a unique research mission, ranging from 
compelling public health problems such as drug abuse and the causes of low birth weight in 
inhmts to particular diseases such as cancer, mental illness, or diabetes. Some Institutes 
concentrate research on a particular organ such as the heart, the kidney or the eye or on a stage 
of h uman development, such as childhood or aging. Each of the Institutes is prepared to 
respond to new or emerging diseases such as multi-drug resistant mberculosis, Lyme Disease 
or other infectious diseases, the increase in the incidence of breast cancer or the effect of hip 
fractures due to osteoporosis in elderly women. 

Scope of NIH-supported Research 

Not only is the research enterprise of the NIH very large but it is also complex. In 
most of the Institutes, the funds appropriated by Congress (nearly $14 billion in FY 1998) 
support biomedical research in two large arenas. One is the program of laboratory-based and 
clinical studies carried out by scientists within the NIH itself. This is the NIH intramural 
research program and accounts for about 10 percent of the NIH appropriated funds. In total, 
the Institutes use more than 80 percent or $9 billion of the appropriated funds to support 
research conducted at the more than 2000 academic institutions, hospitals and other research 
facilities throughout the country, whose scientific feculty members do biomedical research 
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through the award of competitive grants and contracts. In addition, the Institutes provide 
support for the tr aining of graduate students and postdoctoral scientists who will make foture 
research discoveries and advances that will benefit the country in the coming years. 

The NIH receives more than 40,000 grant applications a year, which include 
applications submitted by an individual investigator, applications for large multisite clinical 
trials, projects from s mall businesses, requests for fellowships from individual postdoctorals, 
and applications for research tr aining programs. The topics covered by grant applications span 
a broad and complex range of science including molecular and cellular biology, behavioral 
studies, community-based clinical trials, technological development, projects to map the human 
genome, and the development of new drugs to treat recalcitrant cancers and drug-resistant 
mberculosis. 

To accomplish its mission, the NIH seeks advice from a variety of sources including 
141 chartered committees, which are described below. 

The NTH Peer Review System 

The bedrock of the success of NIH as the leading federal agency supporting health 
research is its peer review system. The results of this system provide the primary, but not the 
sole, basis upon which decisions regarding the award of federal fimds are made. Funds are 
awarded to academic or research institutions on behalf of the scientist or principal investigator 
whose creative project has been judged to be technically and scientifically meritorious. As 
mandated by law, and to assure the proper stewardship of appropriated funds, the review of 
research project applications involves two sequential levels of review, called the dual peer 
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review system. In this system, the technical and scientific assessment of proposed projects is 
kept separate from policy decisions about the appropriate medical areas to be supported and the 
level of resources to be allocated. 

Initial Review Groups or Scientific and Technical Review 

The first level of review, the evaluation of scientific and technical merit, is conducted 
by one of the many chartered initial scientific review groups. The groups or panels of peers of 
the applicants are established according to particular scientific disciplines or medical 
specialties. An individual group may consist of as many as sixteen to twenty members. These 
are primarily non-Federal scientists with expertise in various disciplines and areas of research, 
generally drawn from academic and research institutions and organizations across the country. 

Each scientific peer review group is under the direction of a full-time Federal employee 
who serves as the Designated Federal Official. The primary requirement for service on a peer 
review group is competence as an independent investigator in a scientific or biomedical 
discipline. Other faaors such as respect among peers and quality of research accomplished are 
also important. The reviewers assess each application individually before the meeting and 
prepare written critiques. Those projects deemed most competitive are fully discussed and 
those that are in the "upper hair in regard to technical merit are given a priority score, which 
reflects the intrinsic quality and scientific merits of the project. 
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Snurial F.mnhasis Panels 

Special Emphasis Panels (SEPs), designed to assure that research grant applications of 
increasing diversity, breadth and complexity of scientific subject matter arc appropriately 
reviewed. The scientists who submit these applications must be confident that the system can 
tap non-Federal scientific experts in areas as wide-ranging as molecular biology, structural 
chemistry, behavioral and social sciences, community-based clinical trials, behavioral 
interventions, the ethical, legal and social implications of the human genome effort, 
bioengineering, and organ-system based physiology, to name a few. These SEPs provide the 
necessary flexibility and fluidity for timely and appropriate scientific and technical review for 
merit, using scientists who are designated to serve for a specific one-time review. 

National Advisory Boards and Councils 

In advising on the scientific merit of applications, these initial peer review committees 
convey their opinions via written summary critiques to the second level of review, performed 
by National Advisory Boards or Councils of the individual Instimtes. These Advisory bodies 
have been mandated by law not only to provide advice to the Institute leadership but to perform 
the second level in the peer review system. Two-thirds of the twelve to eighteen Council 
members are, as required by legislation, chosen because of their status as distinguished 
scientists in the biomedical and behavioral disciplines covered by the mission of the particular 
Institute. In addition, as the law provides, one-third of the members are health providers or 
lay persons who have demonstrated specific interest and activities in matters related to health 
and to the specific mission of the particular Institute. This mix of Council members provides 
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an essential balance in the second level of review. This important second level provides not 
only an affirmation (or lack of affirmation) regarding the scientific merit of the research 
proposal but also addresses the relevance and importance of the proposed work in 
understanding the nature and behavior of living systems and in providing new information for 
the diagnosis, treatment, cure or prevention of the medical disorders that afflict our citizens. 
The second level of review also considers policy issues related to scientific and health priorities 
and the level of resources that should be expended on particular programs. 

This system provides the appropriate NIH decision-making officials with the best 
available advice about scientific and technical merit as well as societal values and needs. 

I would also like to emphasize the fact that the system by which decisions regarding the 
award of research grants and training funds are made is greatly enhanced by the outstanding 
work done by the full time scientifically trained professional staff of the Institutes and the NIH 
unit which is responsible for the majority of the initial scientific review activities, namely the 
Center for Scientific Review. 

Board of Scientific Counselors to Revie w Intramural Research 

The studies of the scientists who do research in the intramural programs of NIH also 
are subject to a peer review process which differs somewhat from that described above. It is 
performed by Boards of Scientific Counselors composed of non-Federal scientists who have 
expertise and have made significant advances in the areas of research pertinent to each of the 
institutes. The Boards assess the research in progress, proposed research, and the productivity 
and performance of staff scientists. The Boards serve a dual function; they not only provide 
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expert scientific advice to institiite Scientific Directors regarding particular projects and 
enopioyees, they also assess the overall quality of the particular institute's intramniral efCnts. 

Program AdvisoiY Committm 

In addition, a number of the Institutes and Centers have standing Advisory Groups, 
some of which are msndativi to provide information and counsel in planning various programs 
of research needed to allow continued or accelerated progress toward fulfilling the goals of the 
Instimte's mission. 

RoleofFACA 

The initial scientific review groups, the councils or Boards, the Intramural Boards of 
Scientific Counselors and the Program Advisory Groups are chartered under the requirements 
of the Federal Advisory Committee Act (FACA) and the procedures followed comply with all 
the requirements of this legislation. In 1997, the latest year for which data are available, NIH 
had 141 chartered committees of which 21 were Advisory Councils and Boards and 28 
provided program advice. The remainder were ail engaged in peer review for scientific ami 
technical merit. 

NIH is continuously monitoring its peer review system, searching for better ways to 
assess scientific merit, and streamline its procedures while ensuring that we support research of 
the highest quality. At the same tune, we are continually increasing our ability to 
communicate with members of the scientific community and the public. We have been 
providing information on the rosters of peer review groups, minutes of our narinnai advisory 
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council meetings and the policies and procedures of our peer review system on the World Wide 
Web. We will continue to refine our methods for providing such information. 

Conclusion 

Mr. Chairman, our system of review of research has ensured that the more than 40,000 
applications sent each year receive a fair, thorough, and rigorous review expected by scientists 
and the public alike. We take very seriously our role as stewards of the public's money and its 
trust. It is a labor-intensive system that is essential to the continuance of excellence in basic 
and clinical biomedical research. The NIH has played a major role in the explosion of new 
knowledge in human biology. We are proud that the scientists and clinicians whom we have 
supported and trained have emerged at the forefront of research discoveries and advances in 
our fundamental understanding of human biology, and of better ways to treat or prevent 
disease and promote good health. Mr. Chairman, this concludes my statement. I would be 
pleased to respond to any questions you may have. 
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Mr. Horn. Thank you very much for that very helpful statement. 
Mr. Solit, for the Department of Energy. 

Mr. Solit. Mr. Chairman, thank you for the opportunity to tes- 
tify before you today to discuss the Federal Advisory Committee 
Act. My name is James Solit and I am the Director of the Depart- 
ment of Energy’s Executive Secretariat. I am also the Department’s 
advisory committee management officer. 

At present, the Department of Energy has 17 advisory commit- 
tees providing advice and recommendations to the Department. As 
advisory committee management officer, it is my responsibility to 
monitor the Department’s overall compliance with regulations gov- 
erning the advisory subcommittee program. I also review and con- 
cur on advisory committee packages, sign advisory committee char- 
ters and, in coordination with the heads of the Department’s pro- 
grams, ensure that the membership of the advisory committees is 
fairly balanced. 

Within the Department, the designated Federal official from each 
program office assists the committees in the organization and man- 
agement of meetings and in the approving of expenditures for each 
committee’s operation. The Department of Energy’s program offi- 
cers determine the need for advisory committees, rely on their ad- 
vice and recommendations, and monitor the activities of the advi- 
sory committees that operate under their jurisdiction. They fund 
the advisory committees from their program dollars. 

Dollars spent on advisory committees are obviously not available 
for other purposes, so extensive use of advisory committees within 
the Department is a good measure of how important these offices 
believe such committees are to their effective operation. 

As indicated in your invitation to testify, overall you are inter- 
ested in whether the original purpose of the Federal Advisory Com- 
mittee Act to ensure openness and accountability when the govern- 
ment solicits the advice and expertise of private citizens is being 
fulfilled. With respect to the Department of Energy, we believe that 
it is. We believe that openness in general, including compliance 
with the Federal Advisory Committee Act, characterizes the con- 
duct of the Department of Energy toward its stakeholders. 

In the wake of the cold war, we have been engaged in a broad 
range of activities to open our archives and enhance accountability 
to the American public. We support the kind of openness in the op- 
erations of government that are envisioned in the Federal Advisory 
Committee Act and openness in government in general. We believe 
we would not be able to effectively fulfill our mission and serve the 
American public without relying on advisory committees for their 
diverse and extensive knowledge and experience. 

We are committed to compliance with the Federal Advisory Com- 
mittee Act, but it is important to note that fulfilling the letter and 
intent of the act can be challenging when dealing with types of 
highly technical, highly classified activities in which the Depart- 
ment engages. The Department has, from time to time, had to take 
special care in obtaining advice from individuals outside the De- 
partment to make sure that compliance was maintsdned. 

For example, after the Chernobyl accident, the Department 
sought advice from outside advisory experts on the safety of a nu- 
clear reactor operated by the Department, which also had a graph- 
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ite moderated core. The need for advice on a very rapid basis in- 
volving classified weapons facility made the use of a Federal Advi- 
sory Committee Act committee impractical. The use of these out- 
side experts resulted in a legal challenge that the Department was 
circumventing the Federal Advisory Committee Act. 

Your letter of invitation also expressed a particular interest in 
the Department’s use of site-specific advisory committees. The site- 
specific advisory committees or boards to which you refer are oper- 
ated under a single charter established for the Environmental 
Management Site-Specific Advisory Board, one of the Department’s 
advisory committees. There are 12 site-specific advisory boards 
across the Nation at the sites of former nuclear weapons installa- 
tions that operate under this charter. 

Although there is much diversity of view within and among site- 
specific advisory boards, all share the same purpose of providing 
DOE managers with advice on future use, risk management, eco- 
nomic development and budget prioritization activities at these 
sites. 

While it would not be fair or accurate to characterize one advi- 
sory committee as more important than another, the Environ- 
mental Management Site-Specific Advisory Board is unique. In 
total across the Nation, the site-specific advisory boards have the 
largest membership of any of the Department’s advisory commit- 
tees. This is because despite the commonality of cleanup issues 
among all of the former nuclear weapons productionsites, there are 
also many issues that are specific to a particular locale, calling for 
a broad degree of local public participation. 

For example, cleanup activities at these sites are often governed 
by unique intergovernmental compliance agreements entered into 
by the Department, State regulatory agencies and regional officials 
from the Environmental Protection Agency. 

The total cost of the environmental management program is esti- 
mated to exceed $170 billion and involves unique technical, regu- 
latory, and policy issues. Our support for the site-specific advisory 
boards and the Environmental Mgmagement Advisory Board rep- 
resent an important investment in finding solutions to these prob- 
lems. 

In the case of the Femald site in Ohio, for example, we believe 
through our use of a site-specific advisory board, that we will be 
able to save upwards of $2 billion and significantly accelerate the 
pace of cleanup activities. 

Over the last 5 years, we believe the site-specific advisory boards 
have helped to establish public trust and coi^dence in the Depart- 
ment’s environmental management program euid we look forward 
to continuing our work with them. 

Mr. Chairman this concludes my oral statement. I would be 
pleased to answer any questions you may have. 

[The prepared statement of Mr. Solit follows:] 
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Mr. Chairman and Members of the Subcommittee: 

It is a pleasure to appear before you today to discuss the Federal Advisory Committee 
Act. 

Background: 

Since its establishment in 1977, the Department of Energy has relied on advisory 
committees to provide external advice and recommendations on its programs. The advice 
that has been provided has helped the Department make better decisions with input that 
would not otherwise be available from federal staff alone. The advice of advisory 
committees has ranged from providing broad recommendations regarding the 
Department's missions in science and technology and environmental management to 
advice on narrow regulatory areas, such as rulemakings. 

In making decisions, it is important for the Department to incorporate a broad cross- 
section of opinion and experience. The Department of Energy would not be able to 
effectively fulfill its missions and serve the American public without relying on its 
advisory committees for their diverse and extensive knowledge and experience. 
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At the present time, the Department of Energy maintains 17 advisory committees. Of 
these, five are statutorily mandated committees; and 12 are discretionary. Attached to 
this statement is a table showing the Department of Energy’s advisory committees, the 
size of the membership, and the program office to which they report. 

The Department has an Advisory Committee Management Officer who is also the 
Director of the Department’s Executive Secretariat. This individual is assisted by one 
other individual whose full-time responsibility is to oversee the Department’s 
management of the advisory committees. Funds are not separately requested for advisory 
committees The program offices usually fund advisory committees from within their 
program dollars 

Each advisory committee has a Designated Federal Officer who is responsible for the 
day-to-day management of each committee. This individual is responsible for, among 
other things, organizing meetings, and monitoring and approving expenditures. 

The Department of Energy supports the kind of openness in the operations of government 
that are required by the Federal Advisory Committee Act. We believe that it is important 
for Government to have the trust and confidence of the citizens who rely on its products 
and services, and that open communication is essential to this goal. In selecting members 
for an advisory comminee, we search for individuals with specific knowledge and 
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experience, a willingness to serve, an interest in the issue to be addressed and those who 
represent as broad and diverse a cross section of Americans as possible. 

In 1993, President Clinton issued Executive Order 12838 which required all federal 
agencies to reduce by one-third the number of their discretionary advisory committees. 
The issuance of the Executive Order coincided with our plans to terminate approximately 
seven discretionary committees. Although we do not now have the flexibility to create 
advisory committees as easily as we have in the past, the number of committees allowed 
has been adequate and the mandated reduction did not negatively impact the chartering of 
new advisory committees. 

The Advisory Committees 

Some of the Department’s advisory committees have been in existence for many years. 
For example, the National Petroleum Council (NPC), a body chartered to provide advice, 
information and recommendations on matters relating to oil and gas and the oil and gas 
industry, has been in existence since 1946, when it was established at the Department of 
the Interior. It was transferred to the Department of Energy when the Department was 
organized in 1977. The Department still relies on the National Petroleum Council for 
advice. Last month, for example, the Secretary of Energy requested that the National 
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Petroleum Council undertake an assessment of the United States refining industry’s 
longer-term economic viability and continuing capability to meet the growing consumer 
demand for petroleum products. The Department is concerned that a trend toward 
reduced investment in this sector may take place and that it may accelerate as foreign 
competition grows and new environmental requirements are imposed. 

We are in die process of establishing a new advisory committee, the Nuclear Energy 
Research Advisory Committee. Should the Department receive funding for this program 
in FY 1999, this committee will be chartered to guide the strategic focus of research, 
including advice on long-range plans, priorities, and strategies to more effectively address 
the scientific aspects of nuclear energy research and development, with emphasis on both 
evolutionary technologies and innovative concepts. We will take the advice of this 
committee and determine the best direction for the nuclear energy research initiative, the 
nuclear energy plant optimization program and die university nuclear engineering 
program. 

The size of advisory committees varies, depending on the function they are asked to 
perform. The smallest advisory committee is the National Electric and Magnetic Fields 
Advisory Committee, a joint committee of the Departments of Energy and Health and 
Human Services. This ten-member committee addresses issues regarding the direction of 
research into the effect of electric and magnetic fields on health and safety. The health 
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and safety of individuals living near electric and magnetic fields have been the subject of 
much recent public interest. 

An advisory board also supports the Department’s efforts to cleanup die 50-year 
environmental legacy left at the industrial complexes where nuclear weapons were 
designed and manufactured, which we now know is expected to be among the most cosdy 
environmental problems in the world. If the waste is not responsibly managed, this waste 
and nuclear materials could seriously threaten the health and safety of millions of 
American citizens. 

The board was created in response to recommendations fi'om a broad range of 
stakeholders. In the period 1991-1996, the Department participated in an interagency 
Federal Facilities Environmental Restoration Dialogue Committee which included 
representatives ftom Federal agencies, Tribal and state governments and associations, and 
local and national environmental, community, and labor organizations. The committee 
was established to develop consensus recommendations aimed at improving the Federal 
Facilities Environmental Restoration decision-making process to ensure that cleanup 
decisions reflect the priorities and concerns of all stakeholders. An interim report was 
issued in February 1993, including the consensus recoinmendation and guidance to 
establish site-specific advisoiy boards to help coordinate community input into the 
decision-making process for cleanup. 
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This report resulted in the chartering of the Environnoental Management Site-Specific 
Advisoiy Board which is comprised of 12 site-specific advisory boards. Combined, the 
site-specific advisory boards have the largest membership of all of the Department’s 
advisory committees. They operate under a single charter and are located throughout die 
country at the sites of former nuclear weapons installations. Each site-specific advisory 
board is responsible for providing external advice on environmental management issues 
appropriate to the specific site. Although there is much diversity of view within and 
among site-specific advisory boards, all share die common goal of assessing future use, 
risk management, economic development and budget prioritization in support of cleanup 
activities at the sites 

Examples of How The Department of Energy Uses Advisory Committees 

Of the Department’s 17 advisory committees, three are characterized as national policy 
issue committees. 1 3 as scientific and technicid program committees, and one as a non- 
scientific program advisory committee. We rely on the membership of these advisory 
committees for the knowledge and experience that they bring to particular issues. 

The Secretary of Energy Advisory Board 

The highest level external advisory committee at die Department of Energy is die 
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Secretary of Energy Advisory Board (SEAB) chartered in 1990. Its mission is to provide 
timely, balanced, external advice to the Secretary on the Department's basic and applied 
research and development activities, issues relating to economic and national security 
policy, operational issues and other activities and operations as directed by the Secretary. 
The SEAB is chaired by Dr. Walter Massey, the president of Morehouse College. The 
current SEAB includes two Nobel Laureates, a Pulitzer Prize winner and senior 
representatives from academia, business, public and environmental interest groups, labor 
and Fedeial/State government. 

The advice and recommendations of the SEAB have directly influenced the Department’s 
policies and its efforts to improve efficiency. In 199S, a subcommittee of the SEAB 
examined alternatives for redirecting the scientific and engineering resources of the 
Department's National Laboratories toward the economic, environmental, defense, 
scientific and energy needs of the nation. The subcommittee’s recommendations were 
adopted by the SEAB and implemented by the Department of Energy. For FY 1996 and 
1997, this has yielded S 803 million in cost savings attributed to improved laboratory 
management, reduced reporting requirements and the realigmnent of laboratory programs. 

The SEAB’s Task Force on Electric System Reliability produced a number of reports on 
key policy issues, some of which have been incorporated into the Administration’s 
proposed Comprehensive Electricity Competition Plan. 
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The SEAB's Openness Advisory Panel provided advice on the status and strategic 
direction for the Department’s classification and declassification programs as well as 
other aspects of the Department’s efforts to enhance openness in government. The 
Panel’s recommendations have been instrumental in enabling the Department to develop 
responsible policies and procedures in this area. 

Energy Research Advisory Committees 

The Department has four advisory committees that provide independent advice to the 
Department regarding the complex scientific and technical issues that arise in the 
plaiming, management, and implementation of the diverse research programs funded by 
the Office of Energ>- Research. These advisory committees periodically review the 
research programs under their purview; develop recommendations for changes in program 
content based on scientific and technological advances or other factors; and provide 
advice on long-range plans, priorities, and strategies, appropriate levels of fimding to 
implement those strategies, and the appropriate balance among competing elements 
within each of the Energy Research programs. 

An example of one of these committees is die High Energy Physics Advisory Panel 
(HEPAP). In October 1993, Congress canceled the Superconducting Super Collider 
project, precipitating the need to redirect the U.S. High Energy Physics (HEP) program. 

In May 1994, HEPAP issued a report entitled “’Vision for the Future of High-Energy 
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Physics”. HEPAP not only recommended significant participation by the U.S. in the 
Large Hadron Collider accelerator and detectors being constructed at the European 
Laboratory for Particle Physics at an unprecedented scale, but also that the United States 
should commit to the Large Hadron Collider even under a constant level-of-effort budget. 

Subsequently, the DOE and the National Science Foundation signed an international 
agreement with the European Laboratory for Particle Physics in December 1997, in 
which DOE and the National Science Foundation agreed to provide funding of $450 
million and $81 million respectively for the United States Large Hadron Collider efforts. 
The HEPAP report was critical to developing a consensus within, and a new direction for, 
the United States HEP program, for securing Congressional and Administrative support 
for the United States Large Hadron Collider participation, and for European Laboratory 
for Particle Physics in convincing its member states to accept the United States 
participation in the Large Hadron Collider. 

Environmental Management Site-Specific Advisory Board (EM SSAB) 

The EM SSAB was chartered to focus on broad policy issues including environmental 
restoration, waste management, and technology development. The 12 site-specific 
advisory boards that comprise the EM SSAB provide input and recommendations on 
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difficult and sometimes controversial national and site-specific environmental issues, 
such as future use of DOE properties, risk management, cleanup levels, economic 
development, and budget prioritization activities. Because of these responsibilities, the 
site-specific advisory boards serve as critical vehicles for communities to be informed of 
and to influence environmental management decisions. Over the last five years, the site- 
specific advisory boards have helped to establish public trust and confidence in the 
Environmental Management program and the Department of Energy, and, in general have 
worked effectively with the IDepartment, state regulators, and the Environmental 
Protection Agency to address cleanup options under the Superfund Law. 

The Department recognizes that the cost to maintain these boards is significant. 

However, the breadth of issues is immense, regularly including problems of local, 
national, and sometimes international, importance. In addition, the site specific advisory 
boards have made over 300 recommendations over the past four years, resulting in 
significant savings. Moreover, the complexity and the critical nabire of the issues that 
the boards address, and the need to obtain support for advancing the Department's 
cleanup mission, make such an investment worthwhile. 

The relatively high cost of the site-specific advisory boards is also attributed to the fact 
diat they are comprised of more than 200 members-approximately one-quarter of the 
Department’s total advisory committee membcrs-and these members are geographically 


II 



68 


dispersed across particular regions. For example, the site board at the Department’s 
Hanford site is comprised of members from three states—Washington, Oregon, and Idaho 
all regions that are directly affected by the Department’s work to cleanup Hanford’s 560 
square-miles along the Columbia River in eastern Washington. 

We believe it is important to try to maintain a workable and efficient size for these 
boards. However, we also believe we should not unduly restrict the size of the site 
boards at the potential cost of acliieving the necessary consensus that governmental 
decisions should have. Broad participation also allows communities to rely on the fact 
that all sides of an important issue have been effectively presented and heard by the 
Department of Energy . 

The Office of Environmental Management conducts independent evaluations of the site- 
specific advisory boards. These evaluations have helped us understand the uniqueness of 
site-specific conditions, as well as identify and act on opportunities for improving the 
boards. 

Challenges 

The work of the Department of Energy’s advisory committees, and our operations in 
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compliance with the Federal Advisory Committee Act, present challenges that we must 
address. 

The total cost of operating the 12 site>specific advisory boards is high. However, in 
addition to the inherent value of opening the decision-making processes of the 
government and increasing trust and confidence in our work, dte use of the site-specific 
advisory boards has provided valuable advice to DOE, balancing the costs and benefits of 
alternatives for cleanup in ways that have saved or will save taxpayers billions of dollars. 

For example, board members near the Femald site in Ohio recommended an accelerated 
cleanup plan that would expedite the process and could save die Department 
approximately S 2 billion over original estimates. In addition, board members from both 
Femald and the Nevada Test Site have collaborated on a decision regarding shipping 
Femald waste to the Nevada Test Site-both boards recommended keeping much of the 
contaminated materials in disposal cells on the Femald site rather than shipping to 
Nevada for disposal. This eliminated the need to ship 10,000 tmck loads of waste 
between Ohio and Nevada saving hundreds of millions of dollars. In 1996, the Hanford 
Advisory Board advised against constmcting new high-level waste storage tanks. As a 
result, the site is repairing the existing tanks, translating into an expected savings of S200 
million dollars. 
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Local officials are sometimes concerned that die site-specific advisory boards may 
duplicate the community representation that local officials are elected to provide; and 
diat, in the worst case, unelected groups might make decisions affecting local 
communities. The Department of Energy acknowledges and respects the vital role and 
the rights and responsibilities of elected local officials to resolve local issues. For this 
reason, the Department has committed to working in paitnership with local elected 
officials through a set of working principles relating to the roles and responsibilities of 
the Department of Energ>' and local governments. In addition, local, elected officials 
serve as “ex-officio” members of some boards. We believe that the site-specific advisory 
boards have generally improved efficiency by providing a specialized forum where the 
often complex issues regarding cleanup can be effectively discussed with the active 
participation of local communities 

With respect to the Openness Advisory Panel of the SEAB, our efforts to increase 
opermess have raised concerns that security could be jeopardized if information is 
declassified too rapidly. We are aware of die possibility that the Openness Advisory 
Panel— by aggressively promoting openness and the declassification of information-could 
be viewed as helping a potential lapse in security occur. However, we believe that the 
work of our Openness Advisory Panel has helped promote the proper protection of 
information that really needs to be classified by reducing total the amount of classified 
material and enabling the taking of time to ensure the stringent protection of only the 
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CMKiusion 

We are willing to work with all of our stakeholders, to listen to their concerns and tiy to 
address them, and share with them the information upon which we base the decisions 
which impact directly on them. We believe this is the way to make the best decisions 
possible. 

The Department of Energy supports the use of advisory committees, believes in their 
value and relies on their advice. As a result of the work of advisory committees, we 
believe we make better decisions, save and spend tax dollars more wisely and at the same 
time engender trust and confidence in the work of government. 

I would be pleased to answer any questions you may have. 
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most sensitive materials. 

Finally, in some situations, the Federal Advisory Committee Act presents an unnecessary 
obstacle to obtaining needed advice. One example is the use of peer reviews in the 
assessment of grant proposals received by the Department and of research in progress. 

Grant proposals and research cover a wide range of topics in the areas of basic and 
^>plied research and development. Experts in a variety of highly specialized scientific 
and technical disciplines, who are not Federal employees, are called upon to evaluate 
applications submitted for each grant and results and plans for research projects. Should 
the experts act as a group and provide a consensus report of their advice and 
recommendations to the Department, provisions of the Federal Advisory Committee Act 
would apply. 

However the requirements of the Act, such as openness, public participation and balance, 
may not be appropriate to the peer review process. The administrative requirements of 
the Act, such as chartering and notice, are burdensome when applied to one-time, single 
purpose meetings. Accordingly, the peer review process, as administered by the 
Department, often results in the submission of the individual viewpoints of each reviewer, 
rather than the more valuable advice and recommendations of a consensus report. 
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Department of Energ>' 
Federal Advisory Committees 


Discretionary Advisory Committees 

Date 

EataUiihcd 

Program Support 

r 

F^’ 97 Total 
Members 

1 

Advisor> Committee on Appliance 

12/2/96 

Energy Efficiency 

29 

2 

Energy Efficiency Standards 

American Statistical Association 

10/17/84 

Energy Infonnation 

15 

3 

Committee on Energy Statistics 

Basic Energy Sciences Advisory 

10/16/86 

Administration 

Energy Research 

19 

4 

Cmie 

Beryllium Rule Advisory Committee 

6/9/97 

Env , Safety & Health 

23 

5. 

Biological and Environmental 

1 1/22/83 

Energy Research 

23 

6 

Research Advisory Committee 
DOE/NSF Nuclear Science Advisory 

9/30/77 

Energy Research 

17 

7 

Committee - Relumed lo NSF 10-97 
Environmema! Mgmt Advisory 

1/24/92 

Environmental Mgmt 

29 

8 

Board 

Environmental Management Site- 

5/16/94 

Environmental Mgmt 

215 

9 

Specific Advisory Board (12 site- 
specific boards) 

(T) Federal Advisory Committee to 

12/10/92 

Environmental Mgmt 

0 

10 

Develop On-Site Innovative 
Technologies for Environmental 
Restoration & Waste Management 
Fusion Energy Sciences Advisory 

4/18/91 

Energy Research 

19 

II 

Committee 

High Energy Physics Advisory Panel 

1/13/67 

Energy Research 

17 

12 

National Coal Council 

11/21/84 

Fossil Energy 

132 

13 

National Petroleum Council 

5/3/46 

Fossil Energy 

161 

14 

Secretary of Energy Advisory Board 

1/2/90 

Human Resources 

27 
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Date 


FV 97 Total 

Statutory Advi$or> Committees 

Established 

Program Support 

Members 

1 (T) Advjson. Committee on 

12/11/89 PL 

Energy Efficiency 

0 

Demonstration and Commercial 

9/10/90 Cht 



Application of Renewable Energy and 
Energy Efficiency Technologies 




2. Hydrogen Technical Advisory Pane! 

n/l5/90PL 
6/13/91 Cht 

Energy Efficiency 

12 

3. (T) Metal Casting Industrial Advisory 

10/15/90 PL 

Energy Efficiency 

9 

Board 

2/5/91 Chtr 



4 National Electric and Magnetic Fields 

10/24/92 PL 

Energy Efficiency 

10 

Advisor\' Committee* 

1/14/94 Cht 



5 Slate Energy Advisory Board 

10/18/90 PL 

1 1/29/91 

Chtr 

Energy Efficiency 

25 

Inactive Statutory Advisory Committees 

6 Technical Advisors' Committee on 

1 1/5/90 PL 

N/A 

0 

Verification of Fissile Material and 
Nuclear Warhead Control'. 

5/14/91 Cht 



7 Technical Panel on Magnetic Fusion 

10/7/80 PL 
5/18/90 Cht 

N/A 

0 

GR.AND TOTAL 



782 


•Will terminate by statute on 1 2/3 1 /98 


Key 


T = Terminated advisory Committee 
PL = Public Law 
EO = Executive Order 
Cht = Charter 
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Mr. Horn. We thank you very much for that statement. Let me 
begin with just a few easy questions. 

What do you expect to get out of the typical advisory committee 
in the De^rtment of Energy? Is this simply a place where the re- 
sponsible Federal official sits down with a group of experts outside 
of government, maybe ex-govemment employees, and they say, 
“Look, this is what we are thinking about doing, what do you think 
about it?” How often is that where you get a specific recommenda- 
tion simply with the person who is going to — ^ultimately going to 
administer the authority of the Department of Energy but it is a 
sounding board? Or do you have another committee where they 
say, “Hey, wait a minute, we think that is the nuttiest thing we 
have ever heard of and here is why”? And do they commit that to 
writing, so that they make a recommendation one way or the 
other? What is your experience? 

Mr. SOLIT. I think in the genersd sense, both of the statements 
you made are true. What we are looking for is advice and rec- 
ommendations from individuals who have the kind of expertise that 
we do not have. And it can take a number of forms. 

Mr. Horn. Well, if somebody in Congress or the President woke 
up one morning and said, “Gee, I’d like to know what they are get- 
ting on this advice,” could you tell them what your last few com- 
mittees had recommended, one way or the other? Do they write it 
into a minute that is approved by somebody? 

Mr. SOLIT. Yes. Yes, they keep minutes but I would have to go 
to a particular advisory — designated management official of a par- 
ticular advisory committee and ask the question of “What is the 
latest or what are you up to in terms of your advice from a particu- 
lar committee? When was the last meeting? What came of it? What 
recommendation?” 

Mr. Horn. Now, within Energy, I take it you got a copy of every 
minute that these committees put out, do you? 

Mr. SOLIT. I personally do not get a copy of every minute but it 
is available to me. 

Mr. Horn. Well, you’re Director of the Executive Secretariat. 

Mr. SOLIT. That is correct. 

Mr. Horn. I would think if I were the Cabinet officer, you would 
have a copy of everything every advisory committee said on your 
watch and it ought to be in either the Cabinet officer’s file room 
or the Executive Secretariat’s working the paper on behalf of the 
Cabinet officer involved. So where do you find that? 

Mr. SOLIT. I am not absolutely certain of the answer to your 
question. 

Mr. Horn. Then what good is the advisory committee? 

Mr. SOLIT. Well, the advisory committee is providing advice to 
the program office. The program office are the ones that are mak- 
ing the decisions for the Department of Energy that they need the 
advice from the advisory committees for. 

The act of maintaining records of what occurred is the respon- 
sibility of the program office. Your question, I took it, was whether 
that information rests in one place in the Department of Energy. 
And I don’t believe that it does, but I am not certain. 

Mr. Horn. Well, I guess I’m coming from the viewpoint that if 
those advisory committees aren’t helping the Cabinet officer that 
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the President puts in charge of that agency, why do we need them? 
And if they are helping him, they ought to be in either the Cabinet 
Secretary’s file room or your file room if you function as, say, the 
Executive Secretary does in the Department of State, where they 
know everything that is going on and where it is. 

Mr. SOLIT. Right. Well, they certainly are helping the Depart- 
ment of Energy. They are helping us make decisions. 

Mr. Horn. Well, do they spell those recommendations out in a 
minute before they grab the plane and go back home? 

Mr. SOLIT. Yes. Yes, recommendations are drafted and submit- 
ted. 

Mr. Horn. Is that done generally by the political appointees or 
the bureaucrats that want cover? Do they write the minute or do 
the people who are on that advisory board write the minute? 

Mr. SOLIT. The people who are on the advisory board write the 
minute or provide the recommendation, which is then given to the 
Assistant Secretary or the program official who is the head of that 
particular program. And then they make a decision with that ad- 
vice and recommendation. Sometimes they’re taken and sometimes 
theyre not. 

Mr. Horn. And if they’re not, what do they tell the advisory com- 
mittee? Do they send them a memorandum that said, “Well, we 
just can’t accept your recommendation on that”? 

Mr. SOLIT. I don’t know the answer to that question. 

Mr. Horn. Well, it sounds like you haven’t read many of the ad- 
visory committee reports then. 

Mr. SOLIT. The specific reports of the advisory committees? No, 
I have not, sir. 

Mr. Horn. Right. Who in the Department of Energy reads those 
reports? 

MR. SOLIT. Well, the designated management official in each pro- 
gram office reads those and is familiar with the work of each of the 
committees that the Department has. 

Mr. Horn. Well, are those civil servants or political appointees? 

Mr. SOLIT. Those are civil servants. 

Mr. Horn. And how about the Assistant Secretary over that 
area? Does the Assistant Secretary ever see those advisory commit- 
tee minutes? 

Mr. SOLIT. I’m sure they are made available. I cannot say which 
and when and whether they actually read the entire thing or per- 
haps an executive summary. I do not know the answer. 

Mr. Horn. Does GSA collect any information as to what good 
these are doing amd who asks for them in terms of advisory com- 
mittee records? Do we know if Assistant Secretaries, Deputy Sec- 
retaries, Under Secretaries, the Secretary him or herself, do they 
ever look at this stuff? 

Mr. Dean. Absolutely. Mr. Chairman. We have had the oppor- 
tunity, in fact, to work with DOE to set up the site-specific boards 
in 12 locations. The reports of the advisory committees, for exam- 
ple, are rolled up at least once a year as part of the annual report- 
ing process under the Federal Advisory Committee Act and pro- 
vided to the agency head in that form. And, of course, that informa- 
tion is also provided to Congress. 
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I think it is important also to remember that there is kind of a 
natural flow of information from these advisory committees to the 
program official to the designated Federal officer that my colleague 
just mentioned, up through the program chain of command. And in 
this particular case that you’re dealing with 12 entities impacting 
literally billions of dollars of transactions, the recommendations of 
the committee certainly have budgetary impacts and policy im- 
pacts. So the information travels up the chain in various ways, in 
various forms. 

I cannot tell you that the minutes of every committee meeting, 
for example, mzike their way to the Secretary of Energy. In fact, 
they probably shouldn’t. Otherwise, he would just spend his whole 
day reading advisory committee minutes. 

Mr. Horn. They don’t have that many committees, do they? Or 
do we need a fast speed reading lesson? 

Mr. Dean. Perhaps he could. I am not sure he has that much en- 
ergy in Energy to read all the reports. But the point is that the act 
has a very definite control structure; the act has a designated Fed- 
eral officer for a reason, and the designated Federal officer is in- 
tended to be both the control for the committee and the conduit of 
the committee to the policymakers, whether they are policymakers 
in the field or policymakers in the headquarters. 

I don’t think that it’s probably appropriate in most cases to have 
all the records in one location. I think the staff and the committee 
generally communicate up what they think is important for the De- 
partment to consider. 

Mr. Horn. Mr. Stevens, when the General Accounting Office 
went in to look at what this system is doing, did anybody ever ask 
the question: “Who reads it? What’s happened? Has something 
changed as a result of this group meeting?” Et cetera? 

Mr. Stevens. We asked the members of the committees that, and 
by and large, more than 80 percent, they did feel that they were 
having an impact on the agencies or departments they were re- 
sponding to. We also asked them how they got their message 
across; this is a specific question we asked. And about 70 percent 
said written reports, but they also use memorandums or letters 
and oral briefings and testimonies and presentations and that sort 
of thing. So it’s not just a matter of formal written reports — they 
also had some ways of conveying advice less formally. 

Mr. Horn. Do we know on an overall — as an overall generaliza- 
tion — what level of executive authority within these departments, 
bureaus, whatever, are the ones that are really working with those 
advisory committees? Based on what I’ve listened to on Energy, it 
doesn’t sound like the Assistant Secretaries have a hand in this. 
And if they don’t, I wonder, you know, who’s making the policy 
around there. 

Mr. Stevens. I think the situation Mr. Solit described at Energy 
is not unusual. I would imagine there are one or two committees 
at the secretarial level to which the Secretary does pay a great deal 
of attention as the principal target. But then there are a number 
of other committees at the program level that are dispersed geo- 
graphically in which someone at a lower level is the principal tar- 
get. I think that is fairly common. 
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Mr. Horn. Did GAO ever interview the Secretary, the Depart- 
ment Secretary or any of the Assistant Secretaries in any Depart- 
ment to say what they are getting out of this particular committee? 

Mr. Stevens. Not in this work; no, sir. 

Mr. Horn. Might you think of doing that the next round? 

Mr. Stevens. Certainly we could, yes. 

Mr. Horn. It seems to me we ought to know whether this is 
making a difference in terms of the top leadership that the Presi- 
dent has nominated and that the Senate has coiifirmed. It seems 
to me we ought to know if it is doing them any good. 

I would think they are planting a number of people on those 
committees when vacancies come up. I think every administration 
does that. Because there’s people they know, they trust, they might 
well have been involved in the campaign and written substantive 
memos that show that they do know something about a particular 
issue. And it seems to me that’s what an administration ought to 
do, regardless of party. 

Mr. Stevens. Well, there are committees at which that is very 
much the pattern. In fact, there are Presidential committees, ones 
that the agencies have no discretion over setting up. The President 
does. I am sure those are given a great deal of attention. But then 
there are really some that deal with one particular watershed and 
perhaps two or three aspects, like the grazing rights and riparian 
rights. And those would really be just of local interest. 

Mr. Horn. Do most of these committees that are established by 
departments in their charter talk about expertise in an area, or can 
one without that particular expertise be appointed to those commit- 
tees? 

Mr. Stevens. In some committees, particularly those that engage 
in peer review, scientific and technical review, the expertise is by 
far the principal requirement. 

In others, it’s probably representativeness and therefore all 
walks of life would be the tareet membership. There’s a great vari- 
ety in these committees, Mr. Chairman. 

Mr. Horn. What do you see, Mr. Wagner, when you look over the 
files? 

Mr. Wagner. I think Mr. Dean probably would have the better 
mix. I’ve tended to see those with expertise. But there are many 
kinds of committees out there. 

Mr. Dean. We have — many committees have people, of course, 
with expertise on the subject matter being addressed by the group. 
But in many cases, for example, I know that in the Department of 
Health and Human Services, for example, their Blood Products 
Committee, as a policy they include members of the public on those 
groups as well, who may or may not have any technical expertise 
at all. There are many committees that have a general public ele- 
ment to them and that oftentimes needs to be brought to bear to 
communicate other stakeholder requirements beyond the technical. 

I think one of the important things to point out with the advisory 
committees in general is that the government is very good at doing 
technicail analyses. I mean, that’s what we are trained to do. 

Mr. Horn. The government is very good at what? 

Mr. Dean. At doing technical analyses. For example, we know 
how to build bridges and build dams and we know how to construct 
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laboratories. But one of the things that advisory committees bring 
to this picture, and in fact this is one of the things that public in- 
volvement brings in general, is the sense of values at the local com- 
munity and other things that Federal decisionmakers have to take 
into consideration in making effective decisions. 

If it were just a matter of getting the right technical solution, 
that’s — that’s very easily done. But the real goal here, and one of 
the reasons why we are here today, is to find more effective ways 
to use different tools to build trust, to generate acceptable decisions 
that meet everyone’s needs. 

Mr. Wagner. Mr. Chairman, if I could interject, there was a dis- 
cussion about what data is available. I hate to show off the inter- 
net. Actually, I like to show off the internet. I think we have suc- 
cessfully brought up the Department of Energy committees. And 
then if we click on those items, you would be able to drill right 
down to see much of the material. So a lot of the information is 
available through the web. And notwithstanding that, that makes 
it 

Mr. Horn. How rapidly are they posted after a meeting? 

Mr. Dean. The current system, Mr. Chairman, is designed to ac- 
complish an annual reporting task. Obviously, it contains a sum- 
mary level of detail associated with the committee’s accomplish- 
ments. We hope to expand this system in a number of ways during 
the next year or two. 

Mr. Horn. Well, should we have it within 15 days of the meeting 
or something it be posted? 

Mr. Dean. The minutes? 

Mr. Horn. Yeah. 

Mr. Dean. Actually, one of the changes — ^we were going to talk 
about our regulations later in the hearing, but one of the things 
that we are going to be doing in our regs is establishing a 45-day 
standard for all minutes, for example, is one of the items that came 
up during our last hearing on the National Academy of Sciences as 
a possible standard. 

And as we move into next year, also as part of our assessment 
of changes to the act, we would also like to look at increasing the 
use of electronic information to make this information more quickly 
available to a larger range of people. 

Mr. Horn. I’m skipping over NIH right now because I know you 
have specialized problems there that are rather unique. But in a 
way, the Department of Energy also has a number of specialized 
problems. 

In your written testimony on page 15, you argue that the Federal 
Advisory Committee Act presents an unnecessary obstacle to the 
use of peer review groups. You note that the groups often meet 
only once, and offer advice as indmduals rather than as a commit- 
tee consensus. 

Could you elaborate a little on these points and provide some 
reasons for why you feel this way based on experience? 

Mr. SOLIT. Well, in evaluating grant proposals, we have sort of — 
we have taken a different path from some other agency. When the 
Department was first established, the Department of Energy Orga- 
nization Act had some requirements with regard to the Federal Ad- 
visory Committee Act, and there were very, very stringent stand- 
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ards for closing meetings. And we came to develop a system of rely- 
ing on the individual advice of experts, peer experts in evaluating 
grant proposals. 

Now, if we got these experts together, the Federal Advisory Com- 
mittee Act would come into play. And with regzu'd to the evaluation 
of, for example, a single grant proposal, it might be a cumbersome 
exercise. And we can’t get the joint advice of these people without 
chartering a conunittee under the Federal Advisory Committee Act. 
That was what I meant in the written statement. 

Mr. Horn. Doctor, on the NIH situation, do you agree with the 
position taken by Energy on peer review groups? And what other 
reasons would you offer for their exemption from the Federal Advi- 
sory Committee Act? 

Dr. Kirschstein. Mr. Chairman, the consideration of individual 
research grant applications must be done in a confidential manner, 
and we do that. Our peer review groups are closed sessions under 
the Government in the Sunshine Act amendment of the Federal 
Advisory Committee Act. Under those circumstances, we consider 
that the material that is being reviewed by the committee members 
is the intellectual thoughts of the scientist who is involved in the 
activity and, therefore, must be viewed under confidential situa- 
tion. 

The parts of the National Advisory Council meetings, those are 
the statutory bodies of each institute that consider those grant ap- 
plications, in the second level of review are also closed. But the 
parts of the council meetings — and there is one at every meeting, 
a section at every meeting, and they meet three times a year under 
statute — and in some cases in a couple of institutes, the Cancer In- 
stitute and the Heart, Lung, and Blood Institute, four times a 
year — there are parts that are open to provide for the advice over- 
all of both the public members as well as the senior distinguished 
scientists about the programmatic aspects of what should be done 
related to heart disease in modem times, et cetera. So that we use 
both situations. 

Mr. Horn. As you know, the NIH has been criticized by people 
that have not received the award on particular projects and par- 
ticular programs that, well, they’ve stacked it with people that 
have one approach to solving the problem. How do you overcome 
that to show the outside world. Congress, the President, whoever, 
that you’re fairly bringing all sides into this and not stacking the 
deck in one view of science and what they do at this point in time? 

Dr. Kirschstein. First of all, we seek nominations to our peer 
review groups very broadly. We ask people to say that they wish 
to be considered. We ask scientists and other people from a broad 
range of institutions. I myself was the director of one of the insti- 
tutes for 19 years, and so I had very direct involvement in all of 
this. 

In addition, as I said, people with one point of view who are on 
a committee can be countered at the advisory coimcil level because 
we do have others there. And we also have a system by which a 
potential grantee who feels that he or she has not been treated ap- 
propriately can appeal the decision and have it reviewed. 

Mr. Horn. How memy times do those appeals win? 
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Dr. Kirschstein. I cannot tell you exactly, but there have been 
many of those. 

Mr. Horn. Could we get an answer filed for the record at this 
point? 

Dr. Kirschstein. I think so. 

[The information referred to follows:] 
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NIH PEER REVIEW 
REBUTTALS AND APPEALS 


The NIH peer review system consists of two levels. The initial 
review group (IRG) reviews the grant applications submitted by 
the investigators for scientific and technical content. The 
National Advisory Council or Board of each Institute makes 
funding recommendations based on the information provided from 
the initial review. 

For many years, if an investigator had concerns regarding the 
review process performed by the IRG, he or she would submit a 
rebuttal provided to the Advisory Council. The Council reserved 
the right to consider or not consider such a rebuttal. If such a 
rebuttal was denied, the investigator then could submit a 
detailed appeal to the Office of the Director (OD), NIH. The 
appeal was carefully considered resulting in a report back to the 
investigator, a process that often took more than a year. The 
new revised appeals process will be monitored continuously and 
carefully so that all investigators are assured that they have a 
fair review process. This process requires that the Institute 
staff attempt to resolve the appeals and present to the Advisory 
Council only those cases that have not been resolved. 

Data for the past five years show that, out of approximately 
30,000 grant applications reviewed each year, only .02 percent 
have resulted in a rebuttal or an appeal. Based on these data, 
shown in Table I, NIH decided to change its appeals policy into a 
more efficient, effective, and accountable system. 

Table II shows the shows the breakdown of rebuttals and appeals 
by Institutes. 
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TABLE I 

Number of Appeal Cases 

Number of Rebuttals Conducted bv the OP 



Received 

Considered 
bv Council 


1993 

675 

347 

7 

1994 

623 

366 

5 

1995 

581 

295 

5 

1996 

482 

211 

4 

1997 

600 

263 

3 
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Table n 


Rebuttals Received (R) by Institutes and Considered (C) by Councils, 1993-1997* 
1993 1994 1995 1996 1997 



R 

C 

R 

C 

R 

C 

R 

C 

R 

C 

NIA 

3 

0 

2 

0 

4 

2 

9 

0 

1 

0 

NIAAA 


6 


6 


6 


6 


3 

NIAID 

78 

17 

73 

12 

52 

11 

37 

14 

63 

32 

NIAMS 


29 


32 


16 


7 


5 

NCI 

85 


63 


45 


36 


67 


NICHD 

14 

1 

8 

0 

9 

1 

6 

5 

II 

6 

NIDA 



0 

0 

2 

0 

2 

0 

7 

3 

NIDCD 

14 

0 

15 

0 

26 

5 

27 

10 

25 

2 

NIDR 

2 

2 

2 

2 

7 

7 

1 

1 

1 

1 

NIDDK 

90 

90 

121 

121 

69 

69 

49 

49 

45 

45 

NIEHS 

14 

2 

14 

5 

7 

2 

16 

5 

14 

6 

NEI 

0 

0 

2 

2 

7 

7 

3 

3 

2 

2 

NIGMS 

Ml 

III 

91 

91 

76 

76 

41 

41 

80 

80 

NHGRI 

90 

61 

62 

42 

100 

64 

57 

32 

74 

50 

NHLBI 





49 

8 

46 

11 

82 

10 

NIMH 

3 

3 

3 

3 

1 

1 

4 

4 

4 

4 

NINDS 

149 

3 

140 

3 

116 

8 

130 

5 

114 

4 

NINR 

2 

2 

3 

3 

0 

0 

1 

1 

I 

1 

NCRR 

2 

2 

2 

2 

3 

3 

4 

4 

3 

3 

NLM 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

nc 

18 

18 

22 

22 

8 

8 

13 

13 

6 

6 

NIH 

675 

347 

623 

366 

581 

295 

482 21 1 

600 

263 

OD 











Appeals 


7 


5 


5 


4 


3 


*A11 rebuttals, whether considered by Advisory Councils or by Institute staff are resolved, either by the 
grant application being reviewed again by an initial review group or by the staff member worldng with the 
principal investigator (scientist) in improving the application prior to resubmissicm. 
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Mr. Horn. I’d like to know how many appeals different scientists 
have made, by institute, where their appeal has been sustained 
and the committee’s view has been overridden. 

Dr. Kirschstein. Yes, sir. 'There are two places at which that 
can happen. One is at the advisory council level, because the regu- 
lations and the activities that we engage in related to the councils 
do not permit a grant award to be made if the council does not con- 
cur with the recommendation of the original peer review group. 
The council can make recommendations for concurrence, rereview, 
or nonconcurrence, and then the institute takes the procedure from 
there. 

Now, not every concurrence results in an award because there 
may not be sufficient funds. But the council has that authority. 

Then — and many potential grantees will write a rebuttal to the 
review of the initial review group which the council will consider. 
And I myself know that at council meetings that I chaired, there 
was very often sustaining of the potential grantee’s opinion and 
then a reconsideration. 

Mr. Horn. I’m now going to yield to the gentleman from Ohio, 
Mr. Kucinich, who can proceed with his questions. 

Mr. Kucinich. Thank you very much. I have 

Mr. Horn. And if you have an opening statement, I will be glad 
to put it at the beginning, as if read. 

Mr. Kucinich. I would appreciate it if the chairman would place 
in the record, as read, my opening statement. 

Mr. Horn. Without objection, so ordered. 

[The prepared statement of Mr. Kucinich follows:] 
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^ICZ^lTcf 


OPENING STATEMENT OF 
THE HONORABLE DENNIS J. KUCINICH 
GOVERNMENT MANAGEMENT, INFORMATION, AND TECHNOLOGY 

HEARING ON 

THE FEDERAL ADVISORY COMMITTEE ACT 
July 14, 1998 

Our government has a long history of relying upon the expertise of 
private citizens for policy advice. In 1794, George Washington appointed a 
group of private commissioners to advise him on the appropriate response 
to the Whiskey Rebellion. Today, there are nearly 1 ,000 advisory 
committees established to provide advice to Congress and the Executive 
Branch. 

In 1972, Congress passed the Federal Advisory Committee Act in 
order to ensure that advice to the government w/as not provided information 
behind closed doors, and to make sure that special interests did not have 
undue influence on public policy. The law also responded to concerns about 
the cost and accountability of these committees by establishing procedures 
to limit their formation and to disband them in a timely fashion when their 
purpose was fulfilled. 

I commend Chairman Horn for holding this hearing. With last months 
hearings on the Freedom of Information Act, and this month's hearings on 
the FACA law, this committee is developing an impressive record of 
ensuring citizens are involved in and informed about decisions made by the 
federal government. 

I 
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We will be hearing from two panels today. The General Services 
Administration (GSA), which has responsibility for implementing the law, will 
be on the first panel. GSA reported that in FY 1997, there were 963 active 
advisory committees, and the federal government spent over $170 million 
on these committees. We will hear about their efforts to reduce the number 
of unnecessary committees, and determine if these committees were worth 
the expense. GSA will also be responding to concerns that they have not 
adequately implemented the law. 

We will also hear from the General Accounting Office. GAO has 
recently completed two studies of the FACA law. The first study focused on 
GSA’s implementation of the law, while the second focused on the 
satisfaction of participants in existing advisory committees, and the agency 
staff that rely upon them for advice. I am particularly concerned about 
GAO’S findings that in some cases, the FACA law acts as a bamer to 
receiving input from all interested parties rather than an incentive to ensure 
that all views are well represented. We will learn about the extent of this 
problem, and will hopefully take steps to rectify it and allow the FACA law to 
work as intended. 

The National Academy of Sciences (NAS) will also be appearing 
before the committee today. In 1 997, Congress amended FACA in 
response to concerns that it would hamper the Academy’s independence. 
This compromise legislation excluded the NAS from many of the FACA’s 
requirements, but also established new requirement to provide the public 


2 
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with more information and more input into NAS decisionmaking process. 
We will determine if the 1 997 law is working as expected, and if the law is 
helping the NAS in serving the public interest. 

Finally, we will be hearing from several users, participants, and 
experts on advisory committees. These users vrrill give us a first person 
perspective on the implementation of the FACA law, and the value of 
advisory committees. 

Successful policymaking requires input and advice from 
knowledgeable, independent experts. The Federal Advisory Committee Act 
was designed to provide the government with an effective way of obtaining 
that advice. Today's hearings will allow us to determine how well the law is 
working, and how to make it work better. I commend Chairman Horn for 
holding these hearings, and for his continuing efforts to ensure that the 
federal government is responsive to the concerns of the public it senres. 


3 



89 


Mr. Kucinich. Thank you very much, Mr. Chairman. And thank 
you for holding this committee meeting, Mr. Chairman, and my col- 
league, Mrs. Maloney. 

I have an opening question for the GAO. The study that’s been 
released today indicated that a significant number of committee 
meetings were not open to the public. Did most of the respondents 
in the survey believe that was appropriate? 

Mr. Stevens. Yes, I believe as a general statement that’s true. 
But it’s especially true of the peer review committees, and they 
were almost all closed. I would think that almost everybody who 
was involved in peer review committees, and I think the NIH testi- 
mony would bear this out, believes that there are matters of pri- 
vacy and proprietary information, that if they were held in open 
session would greatly inhibit the discussion. 

So, yes, I don’t believe that the members felt that they should 
be more open than in fact they were. 

Mr. Kucinich. Well, are Federal agencies keeping the public 
away from critical meetings then? 

Mr. Stevens. We certainly didn’t get that from our survey of ei- 
ther the members or the agencies themselves. The act does provide 
for closing meetings when it’s appropriate, and both the agencies 
and the members that we surveyed felt that those decisions were 
being made carefully and not in the sense of being overly cautious 
or private about it. 

Mr. Kucinich. But if there’s a process that takes place behind 
closed doors, how are we to make any assessment of it? 

Mr. Stevens. Well, we can ask them, as we have done. I believe 
the records would be open to GAO auditors. If you would like us 
to double-check the kinds of judgments they made, that’s the kind 
of work we could readily do. 

Mr. Kucinich. If assessments and decisions are being made be- 
hind closed doors, how are we to know whether or not special inter- 
ests are having undue influence on public policy? 

Mr. Stevens. Well, you do have the members themselves who 
are selected to be fairly broad and representative. That is one of 
the standards of the selection process. And I believe we would hear 
some assertions to that effect from the membership that, in fact, 
we did not hear. We talked to 600 members, or got interviews from 
600 members, and I must say there was no sentiment that games 
were being played or that this was a stacked process in any way. 

Mr. Kucinich. I don’t know if it’s so much a matter of games 
being played, but we are talking about advisory committees, which 
are st^ed or which its membership 

Mr. Stevens. They do use Federal funds. 

Mr. Kucinich [continuing]. Is private citizens and with people 
who have particular expertise. Now, it goes without saying that 
someone would lend their expertise to work on a particular commit- 
tee, that it’s possible that expertise would necessarily color their 
experience and the decisions which they would make. 

So with that in mind, my concern as I will repeat again, is that 
what kind of mechanisms are in place to make sure that special 
interests don’t end up with any undue influence on public policy? 
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Mr. Stevens. Well, first of all, about half the committees, the 
meetings are open. And the other half, they are not. The ones that 
are not 

Mr. Kucinich. Let’s talk about the half that is not. 

Mr. Stevens. Pardon me? 

Mr. Kucinich. Talk about the half that is not. 

Mr. Stevens. The half that are not are very heavily peer review 
committees, and the Grovemment in the Sunshine Act does have a 
specific set of criteria that have to be applied. You have to say ex- 
actly which one of these exemptions to openness you are using. It 
could be proprietary data. It could be national security and security 
concerns. It could be privacy and invasion of — if you talk over 
somebody’s grant performance in the past, that might not be a mat- 
ter of public record. There are, I believe, five or six such exemp- 
tions and the decision to close a meeting has to cite a specific one. 
We didn’t audit that particular decision, but it would be a fairly 
easy matter to do. 

Mr. Kucinich. I think it would be helpful if you did that, because 
the reason for the law in the first place, the reason for the law 
which governs Federal advisory committees, is to ensure that citi- 
zens are involved in and informed about the decisions made by the 
Federal Government. 

So, if you could do anything that would provide any additional 
comfort to the people, it would be certainly helpful for us to have 
that information. 

Mr. Stevens. We could certainly look into that, Mr. Chairman. 
And I am informed by the current GSA report that over 90 percent 
of the committees that are not in the Defense Department, Health 
and Human Services, most of which are in NIH, and the National 
Science Foundation, are indeed open. So perhaps concentrating on 
those agencies — Defense, Health and Human Services, and NSF — 
where the meetings are more commonly closed, would provide the 
best test. 

Mr. Kucinich. I guess one other question that I would have is 
how can Congress best ensure that the GSA adequately imple- 
ments the provisions of the act? 

Mr. Stevens. I think it was a progressive step to ask GAO to 
evaluate that for you, and we have issued a report that fairly 
frankly says there were some shortcomings in that regard. I think 
you have the responsible official here who is prepared to present 
the agenc^s point of view on that and, as I said, GSA does make 
some commitments that this committee could well followup on in 
another hearing. 

Mr. Kucinich. Do you have any other suggestions other than 
what is in the report? 

Mr. Stevens. A good point was made that a couple of these re- 
quirements are somewhat impractical; for instance, getting the re- 
port to the President in 3 months. And there’s, I believe, a formal 
legislative suggestion that it be extended. There’s been a bill intro- 
duced in the Senate, and perhaps other legislative means would 
edso be called for. 

Mr. Kucinich. Thank you very much, Mr. Chairman. 

Mr. Horn. Let me pursue a few areas on NIH. 
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Your written testimony didn’t really directly address the recent 
increases in advisory committee membership. What increases in 
advisory committee membership has the National Institutes of 
Health experienced in recent years? 

Dr. Kirschstein. Mr. Chairman, the increases in membership 
that are reported are an administrative change. The actual mem- 
bers of our standing committees, primarily the initial review 
groups and the advisory councils, has remained essentially con- 
stant for some 10 years. 

However, in past years, prior to 1991 when there was a General 
Accounting Office report, we found that some of the scientific areas 
that needed to have peer review were not covered by our standing 
committees and we were using what we then called ad hoc commit- 
tees. On the advice of the General Accounting Office, we began to 
charter what we are now calling special emphasis panels, groups 
of individuals who, dependent on the particular scientific area — 
and our science is burgeoning very, very rapidly — are called to- 
gether for a single meeting to review a single group of applications 
in a particular area that is new and emerging: the genome project 
as it was emerging, some of our new activities related to meifical 
rehabilitation of disabled individuals, some activities related to bio- 
engineering, which for us is a broadened area. These individuals 
are members of these special emphasis panels which are chartered, 
but only used for this advice once, and we were, on the advice of 
the GSA, up to a certain point in time, reporting these individuals 
as consultants. 

In the last 2 years we were asked to change to report them as 
members and that has caused the m^'or increase in the number of 
members reported. That is really an administrative change. 

Mr. Horn. How do those special emphasis peinels compare to 
what you used to have an initial review group? Are they one and 
the same? 

Dr. Kirschstein. They are very similar. The difference, however, 
was that we can, with much more flexibility, with great dispatch, 
call these individuals together when the scientific area demands 
the review. The science is diverse, it is getting to be much more 
multidisciplinary and interdisciplinary, and we can use people in 
such a way on a one-time basis. 

Mr. Horn. What factors, other than rotating membership on the 
special emphasis panels, have contributed to the recent increases? 

Dr. Kirschstein. There are several others but they are not as 
major. In 19 — in the early 1990’s, the previous advisory committees 
of the Alcohol, Drug Abuse, and Mental Health Administration, 
which was a separate agency of the Department, were moved to the 
National Institutes of Health, as three new institutes which were 
part of ADAMHA were then moved, so that NIH had a group of 
committees that were brought to us. 

At the time we said — and there was legislation that asked that 
we review the situation of how those grant applications to those 
three institutes were being reviewed and that we integrate into our 
more common review system that is run primarily by our Center 
for Scientific Review which used to be called the Division of Re- 
search Grants — that we integrate their activities into that. 
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In so doing, we integrated them with some of the other neuro- 
sciences to which they are related, and some of the increase may 
be due to that. That’s also true for the behavioral sciences that 
were previously reviewed under the ADAMHA, the previous agen- 
cy. I think those are the major reasons for the increase. 

Mr. Horn. At NIH, in terms of both the peer review committees 
and the councils, is there a limit on the number of years they can 
serve on either of these? 

Dr. Kirschstein. Yes, sir. 

Mr. Horn. What is it? 

Dr. Kirschstein. The term of appointment is 4 years and the 
members are staggered so that one-third of the membership turns 
over every year. 

Mr. Horn. And do you have applications to apply for those posi- 
tions? And if so, who makes the decision? 

Dr. Kirschstein. The actual appointments for the councils, the 
statutory bodies, are made by the Secretary upon advice of, first, 
the Institute Director and the Director of NIH. I review all those 
nominations also before I send them on to the Director of NIH. 

For the peer review groups, we solicit requests for individuals to 
serve very broadly. We have on occasion published in the journal. 
Science, that we are looking for individuals. We talk to many mem- 
bers of the staffs of the institutes, we go to scientific meetings, and 
we go to our university colleagues and ask for nominations. We do 
not have a formal process. 

But from that comes a large group. We watch very carefully for 
geographic distribution as well as diversity of membership. 

Mr. Horn. Who signs off on that ultimately? The institute that 
is involved with that particular peer group? 

Dr. Kirschstein. No, the final decision is the Directors’ for the 
peer review groups, and I review all of those as well. 

Mr. Horn. You say the Directors? 

Dr. Kirschstein. The Directors of the Institute submit the slates 
of persons I review 

Mr. Horn. Work me through with the Heart Institute. 

Dr. Kirschstein. OK. The National Heart, Lung, and Blood In- 
stitute — ^let me take the peer review group, the technical review 
group. If it has some of those, and the major ones are in the Center 
for ^ientific Review, they will submit a slate for a particular re- 
view group. Blood Committee, needed for some review and will put 
forth the names, the affiliations, and why they think those are im- 
portant, including the curriculum vitae and the kind of work that 
those individuals have done as it relates to the science that they 
are expected to review. 

That comes forward. It goes through our committee management 
office where it is looked at for the various — to make sure it fits the 
appropriate technical requirements. It is then sent forward. I re- 
view the names. I very often, if I do not think there is appropriate 
diversity of membership, send it back. And finally, after I have con- 
curred, I send it to Dr. Harold Varmus, the Director of NIH, for 
his finEd approval and appointment. 

Mr. Horn. So how much does the Director of the Heart Institute 
have 
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Dr. Kirschstein. It comes from him, the Director of the Heart 
Institute, up through his staff. 

Mr. Horn. So then he has to clear the rest of the NIH bureauc- 
racy. 

Dr. Kirschstein. Exactly. Exactly. 

Mr. Horn. I’m just curious how that was working. Now, various 
congressional committees in the Senate and the House from one 
time or the other in the 6 years I have been here have talked about 
whether alternative medicine, for want of a better phrase, gets its 
airing. What can you tell me about that? 

Dr. Kirschstein. We have an Office of Alternative Medicine 
within the Office of the Director. Actually, although we have not 
changed the name, we think it is preferable to call it complemen- 
tary and alternative medicine, because it is not the kind of 

Mr. Horn. It isn’t either/or? 

Dr. Kirschstein [continuing]. Are very often complementary to 
those physicians, more traditional physicians use. That office has, 
by law, an advisory council which is — was established at the time 
the law was mandated. We have just finished the first turnover of 
the initial group that was appointed also for staggered terms of 4 
years each, and turn over, and a new set of nominations has been 
submitted and actually approved. By law, that council must be ap- 
pointed by the Secretary. It goes through the same — the same pro- 
cedures. 'The Director of the Office of Alternative Medicine sends 
it to his supervisor, who is our Associate Director for Disease Pre- 
vention. He gets the list. Then through the Committee Manage- 
ment Office, it comes to me for consideration. I sometimes question 
them, and then it goes to Dr. Harold Varmus who questions that 
particular group quite carefully and finally decides on the persons. 

Mr. Horn. Well, one of the questions that I think is obvious, is 
do you bundle all the people interested in alternative medicine in 
that one operation? It seems to me you ought to spread them 
around so somebody can ask the obvious question once in a while 
within the more established and traditional groups. 

Dr. Kirschstein. Well, as a matter of fact, that works in a 
slightly different way. First of all, one of the things we try to do 
is to appoint some people who are not necessarily advocates of al- 
ternative medicine to that council so there is a mix. But second, the 
Office of Alternative Medicine’s budget — I am sorry; let me back- 
track. The Office of Alternative Medicine does not have the author- 
ity to award grants. ’Those grants must be awarded through our — 
any one of our institutes and through the advice of a council of that 
institute. So that the grant applications, after being — ^undergoing 
peer review, go to the appropriate council. 

I’ll give you an example. We are — the Office of Alternative Medi- 
cine is now studying the use of something called hypericum, or St. 
John’s Wort, which has been purported to have an influence on 
mental depression, depressive disease. That application was sub- 
mitted and the council of the — ^National Advisory Mental Health 
Institute reviewed that application and it has, of course, people 
who are not advocates of alternative medicine. And it approved and 
that was then awarded. The Office of Alternative Medicine trans- 
fers the funds which it has had appropriated to it to the Mental 
Health Institute. 
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Mr. Horn. Well, I’m curious if people of distinction who, let’s say, 
would be lumped 

Dr. Kirschstein. Excuse me, sir? I couldn’t hear you. 

Mr. Horn. I said if people of distinction are to be lumped into, 
say, the alternative hnedicine group. I’m curious whether there is 
a voice for that in each of those institutes, or are they all just 
shunted off in one area and say, well, that takes care of them? 

Dr. Kirschstein. No, I don’t think so. Because the institutes all 
have staff people who attend the meetings and who go back to their 
institutes and talk about it. And we are beginning to see more and 
more activity within the institutes in the complementary alter- 
native area. 

In fact, when I first 

Mr. Horn. But that seems to be staff driven, you are telling me. 
Or is that outside people? 

Dr. Kirschstein. It is outside driven as well as staff. We get a 
good deal of correspondence from people who want to make sure 
that we are considering those areas. And we have been working 
very hard in that area. 

Mr. Horn. So, can you tell me that every institute under NIH 
has someone on the council, or at least some of the peer review 
groups, which could be labeled as someone that believes in alter- 
native medicine? 

Dr. Kirschstein. No, I cannot tell you that and that is not true. 
It has someone on the staff who will present the activities related 
to alternative medicine to the council. It has members of the coun- 
cil who certainly have ideas that are both pro and con related to 
alternative medicine. It has seen the applications go to the council, 
and we have had funding of many of them. 

When we do the peer review of alternative medicine grant appli- 
cations, we try to get both individuals who have great interests in 
and have been practitioners, if you wish to call them, of alternative 
medicine, as well as others. But in order to be sure that the person 
who has submitted his or her grant application does not consider 
that the quote-unquote “deck is stacked against him,” we have to 
be sure that there are sufficient experts and advocates of alter- 
native medicine to do the peer review. It is a difficult line in this 
situation. 

Mr. Horn. Well, are there institutes — there’s how many insti- 
tutes now? A dozen or 13? 

Dr. Kirschstein. Twenty-two. 

Mr. Horn. Twenty-two. Are there people on those 22 councils — 
each has a council; right? 

Dr. Kirschstein. 'That’s right. No, 21. The Center for Scientific 
Review doesn’t have a council mandated by law. 

Mr. Horn. So 21. There are 21 institutes, and you’re telling me 
that really hardly any of them have people that would be consid- 
ered to raise questions about some of the traditional ways we are 
doing things? 

Dr. Kirschstein. Oh, there are many of them who will raise 
questions about the traditional ways that things are being done. 
We find over the years, and I did, that scientists discuss things 
very openly and raise all sorts of questions. 
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I am sa)dng that I don’t think that at the present time, any one 
of the councils of those 21 institutes has specifically had an individ- 
ual appointed or nominated who is an advocate particularly of com- 
plementary or alternative medicine. That is something perhaps we 
should consider. But at the moment that is not true. 

Mr. Horn. Well, I think you should. I guess I come out of the 
context where you believe in free speech and sometimes the people 
you ought to listen to are your critics, not your supporters. 

Dr. &RSCHSTEIN. I agree with you. 

Mr. Horn. And I think the National Institutes of Health, which 
we have richly rewarded in this Congress and the previous Con- 
gress — ^that’s the most protected budget around here. Nobody 
messes with Mr. Porter’s budget as it comes out of his subcommit- 
tee. And we agree with him on that. 

But, on the other hand, we want free speech and the exchange 
of ideas and not just, you know, a group that’s got a monopoly on 
something. 

Dr. Kirschstein. I agree, sir. 

Mr. Horn. Well, if you agree, can something happen? 

Dr. Kirschstein. I hope so. 

Mr. Horn. So the next year, we can ask that question and get 
a different answer, where you will have more people spread around 
there who can raise serious questions. I am not talking about put- 
ting nuts an 3 nvhere, whether they be traditional nuts or nontradi- 
tional nuts. But somebody that has a record of distinguished ap- 
proaches to this, and you are seeing it every day in some aspect 
of medicine where something that people laughed at 20 years ago, 
those people prove to be right. And I just want to see that voice 
somewhere eiround. 

In reports to Congress, as I understand it, Mr. Wagner, the 
President must report to Congress on action or inaction taken in 
response to the recommendations of Presidential advisory commit- 
tees. And GAO has raised the concern that this requirement is not 
being followed. 

In your written testimony on page 7, you note plans for reporting 
on this in your data base. What about calling the agencies respon- 
sible for the committees to ensure that these reports are simply 
completed as required? 

Mr. Wagner. Mr. Chairman, I think Mr. Dean will do a better 
answer than I can on this one. 

Mr. Dean. To be quite honest, Mr. Chairman, we were quite sur- 
prised that the agencies were not complying with section 6(b) of the 
act. One of the things we plan to do right away, in addition to the 
actions we outline on page 7, is to initiate a cleanup campaign, if 
you will, during the next several months and go back 2 or 3 years 
and have the agencies actually file the reports that they were sup- 
posed to file with the Congress in the first place. 

We have been advised — in our discussions with the agencies we 
have received various thoughts on this. One of the things that the 
agencies have brought to our attention is that in some cases 6(b) 
reports seem to be redundant with other modes of communication 
with Congress in today’s world. For example. Presidential commit- 
tee recommendations go almost immediately from the committee to 
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the Congress in the form of a hearing or other kind of report or 
mechanism, obviating the need for a 6(b) report perhaps. 

The GAO report also indicates in a survey that there are several 
reports that are required by the act, this one among them, that we 
may want to take a look at and work with this subcommittee and 
the Congress as a whole to make sure that we don’t unnecessarily 
continue a report that may not be useful to you. 

But we will make the commitment in this area as well as the 
other area that the GAO has highlighted to complete, if you will, 
a cleanup of the records and a cleanup of the delinquent reporting 
requirement that the GAO identified by the end of the calendar 
year. 

Mr. Horn. Well, my next question would be the obvious. Do advi- 
sory committees gracefully end when they should or is there a 
problem with them outliving their usefulness, and what are you 
doing about it? 

Mr. Dean. That is sometimes the $64 question. I’m afraid. Advi- 
sory committees do not often go gently into that good night, unfor- 
tunately. I often say, you know, kind of tongue in cheek, that ter- 
minating advisory committees is only somewhat easier than taking 
away a parking space in Washington. And it is probably true. 
There are reasons for that. 

Because advisory committees serve so many different purposes 
and sometimes they serve kind of a combination of purposes. Clear- 
ly, they provide advice and recommendations on pressing issues 
and most advisory committees do, in fact, do good things for the 
government. If they didn’t, we simply wouldn’t have them. 

But they also serve other agendas of agencies and, of course, the 
Congress. They serve as ways to educate the public, to commu- 
nicate with the public, in some cases to make a point about a par- 
ticular issue. And if they are allowed to continue without appro- 
priate oversight or without appropriate termination dates in the 
case of committees that are mandated by the Congress, then they 
do tend to travel on under their own inertia. 

There are various ways to handle this. We have been very con- 
cerned about the groups that Congress creates for some time. 

Mr. Horn. The what? 

Mr. Dean. The committees that the Congress mandates that the 
executive branch must establish where we have no discretion. Not 
all of these committees, of course, are — are not useless, I am 
searching for a word. Many of these committees do, in fact, do good 
things. But in some cases they do not have the appropriate over- 
sight from the congressional committees that authorize them in the 
first place. 

And, therefore, we think it is important, and as suggested in the 
bill introduced by Senator Thompson, S. 2228, that from time to 
time the congressional oversight committee should step in and say, 
“Do we really still need this committee?” 

On the discretionary side, the committees that the agencies cre- 
ate, we do have processes in place to terminate those. Each year 
the agency heads are obligated to review their committees through 
the annual reporting process and, of course, a large measure of 
what you have seen on the internet demonstration kind of gets to 
that. 
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As far as committees created by the President, GSA does work 
with the President to review committees created by Executive order 
or other Presidential directive on a biennial basis, so those are on 
a slightly different track. 

Between the review required by FACA, between the review re- 
quired by the annual reporting process and 0MB circular A 135, 
I think that the advisory committees do get a fairly good review 
overall. It doesn’t mean to say that some useless committees will 
not survive. In fact, they do. It is very difficult to get agencies to 
part with certain — ^with certain groups. 

Mr. Horn. This question is not only to GSA but also the Genersd 
Accounting Office. Mr. Stevens, you want to comment on that? 

Mr. Stevens. Yes, sir. We did ask agencies that very question, 
I think, and they put up 26 committees that were congressionally 
mandated that they felt they would like to get rid of. If it were up 
to them, they wo\ild have. These are all listed on page 38 of the 
report that we are issuing today, and I notice Senator Thompson’s 
bill would have a sunset. If it was not renewed it would be dis- 
solved. 

Mr. Horn. Yes, I can see just by eyeballing this why these com- 
mittees would be in there. And it could be for a very honorable pur- 
pose; that actually they want them to get a broader perspective 
than the Department has shown up to tins point. But the question 
is, how many years do they have to do that? Very interesting. 

OK. Let me move to another joint GSA/GAO question. There are 
concerns that have been expressed that some Federal agencies in- 
terpret the Federal Advisory Committee Act in such a way as to 
needlessly restrict interaction with the public. Now, what are the 
specific issues involved in this restrictive inte^retation? 

Mr. Stevens. As I understand it, Mr. Chairman, it is an appre- 
hension on the part of some agencies, about 40 percent of the ones 
we talked to, that since the Federal Advisory Committee Act does 
place certain requirements on interaction with citizens and groups, 
they are at risk in meeting with groups of citizens outside the re- 
gime of the Federal Advisory Committee Act in such a way that 
they are subject to litigation. This is an inhibiting factor in their 
meeting with, you know, with just citizens in group settings if they 
don’t want to go through what they perceive as the burden of es- 
tablishing a committee and a charter and so forth. 

We did hear that allegation a lot, particularly from Energy and 
the State Department. And they pointed out that there are some- 
times emergency situations where you would want to get advice on 
some late-breaking development and there just isn’t time to go 
through the chartering process. 

Mr. Horn. Are those agencies just wrong on some of these, in 
your judgment? 

Mr. Stevens. I’m not a lawyer, Mr. Chairman. I’m sure a legal 
case can be made on both sides, and it often is. There are 13 cases 
in court that the agencies pointed out to us. And I hate to say that 
one side or another didn’t have an argument that should be there. 

Mr. Horn. What can be done to correct the situation then? Do 
we need to amend the law in any way or what? 

Mr. Stevens. I believe GSA is undertaking a clarification 
through its regulations and you might ask them about it. But my 
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understanding is that the clarification would be a little more spe- 
cific about what you can do and can’t do. And part of it hinges on 
whether you get consensus recommendations from the group or 
whether you are just gathering with the group who speak up as in- 
dividuals. If there is no intent and no outcome that the group acts 
as a group, then I think there is not a legal question. I say that 
as a non-lawyer. 

Mr. Horn. General Services have any comments on this? 

Mr. Wagner. I think it is a valid concern that the costs, either 
real or perceived, that some people have of the Federal Advisory 
Committee Act does tend to in some cases discourage public partici- 
pation. We will be taking steps to amend our regulations to make 
this less of a problem. I do believe it’s likely that we will be — we 
are not quite ready yet, but likely we will be proposing legislative 
fixes to help this. 

A point that I noticed you making in your opening statement, 
Mr. Chairman, taking a look at the overall, the broader, how we 
do collaborative decisionmaking is probably worth a very deep look. 
The Advisory Committee Act, or an advisory committee, is just one 
way to get participation and more openness. Just having your door 
more open to interest groups or going out in an outreach kind of 
way is also important. 

So to summarize, we agree that this is a concern and we will be 
taking steps in the regulatory way to mitigate it to some degree, 
and are likely to be proposing legislation. Jim, did you have any- 
thing you’d want to add? 

Mr. Dean. Just a couple of quick things. Mr. Chairman, I think 
it’s important to note that 

Mr. Horn. You have to speak right into that. 

Mr. Dean. I will try. 

Mr. Horn. We are not in the 21st century. 

Mr. Dean. Mr. Chairman, I think it is important to note, and I 
think we have done so in our testimony, that the use of advisory 
committees until fairly recently, until really the past 6 or 7 years, 
has been something that was traditionally done here in Washing- 
ton. Decisionmaking was held fairly close here among the policy- 
makers. 

And that is also changing. The President and the Congress have 
told Federal managers to get out and talk to people, to get closer 
to local communities, to work more effectively with State, local, and 
tribal government. And what that has meant is that what we are 
seeing in part here is a learning curve. 

There are many statutes that we are quite familiar with here in 
Washington that people in the field have never heard of and quite 
frankly wish they probably hadn’t heard of. And it comes as quite 
a culture shock to realize that when they use a given tool, that 
they have to do certain things. 

Part of this is going to require some cultural adjustments, be- 
cause I think it is also important to keep in mind that with that 
shift, that our Federal officials in the field have been asked to 
change the way that they do business. And again, this is not some- 
thing that necessarily comes naturally. 

I happened to come across some testimony recently provided by 
the National Association of Counties, NACO, on S. 1253, the Public 
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Land Management Improvement Act of 1998, which kind of speaks 
to several things along these lines. But the one that kind of stood 
out to me was — ^they were speaking about the Fish and Wildlife 
Service in particular, and it reads as follows. It says that the Fish 
and Wildlife Service seems, “culturally resistant to including public 
participation from any group not perceived to support the limited 
agenda of the service.” 

Of course, Fm not sure I agree with that. But it gets to the point 
where we have to do more from GSA’s point of view to give clear 
guidance to the end user as to what their options are in dealing 
with the public, and we also have to take a leadership role in train- 
ing and supporting those efforts. It’s one thing to task folks with 
doing these things, but it is quite another to prepare them to do 
it adequately. 

Mr. Horn. That is a good point. 

Let me ask the two agencies here, has the ceiling on advisory 
committees that the President established in 1998 kept you from 
forming an advisory committee? And what would that committee 
have done? Did you solicit input from other means? How about En- 
ergy? Are there advisory committees you want that you have been 
prevented from having? 

Mr. SOLIT. No, there are not. We have an adequate number. 

Mr. Horn. How about NIH? 

Dr. Kirschstein. We have had to form several advisory groups. 
We’ve had a new genome center first, and then institute, with a re- 
quirement for an advisory group. We had a federally mandated re- 
quirement for a few advisory groups. But we have decreased over- 
^1 83 committees that we had had, based on the Executive order. 

Mr. Horn. In Energy, you noted how important the site-specific 
advisory boards have been in terms of public trust and confidence 
in the environmental management program. Whether this trust 
lasts, however, must have to do in part with how the program 
treats the recommendations of the site-specific advisory boards. 

How many site-specific boards do we have? 

Mr. SOUT. There are 12 site-specific advisory boards now. 

Mr. Horn. And how many of their recommendations have been 
adopted? 

Mr. SouT. Well, I know that since they’ve been in existence they 
have made over I think 300 recommendations. I do not know the 
exact number of recommendations that have been adopted, but we 
have adopted a number of them and made forward progress as a 
result of adopting those recommendations. 

There was a survey of our own site-specific advisory boards, the 
results which we have recently looked at which for the most part 
indicated that the site-specific advisory boards felt positively about 
the way the Department of Energy was reviewing and, you know, 
dealing with the advice and recommendations that they provided. 

Mr. Horn. NIH have that type of problem at all on the trust sit- 
uation? 

Dr. Kirschstein. We do not have 

Mr. Horn. Because you have in essence sort of site-specific 
groups, too. 
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Dr. Kirschstein. We have disciplinary and multidisciplinary 
groups. We do not have, if you mean by site a specific location, we 
do not have that. 

Mr. Horn. By location, you all meet in Washington? 

Dr. Kirschstein. No, sir. 

Mr. Horn. Do you move around? 

Dr. Kirschstein. They do not move around. But sometimes a 
peer review group, in order to get a broader view, will meet in con- 
junction with a scientific meeting that is being held in another part 
of the country. And our staff, as well as the members of the com- 
mittee, then will meet with scientists and discuss activities with 
them. And we have outreach programs whereby our institutes go 
out and hold town meetings and hold discussion groups with people 
around the country. 

Mr. Horn. It might not be bad to have a few site-specific boards, 
not on the same site, and not just scientific meetings. But where 
major research is being done in one area, I would think it would 
do them edl good to go out and see what is happening. 

Dr. Kirschstein. Well, we do perform site visits, particularly 
when large grant applications are being considered. Multi-inves- 
tigators, large instrumentation; we do perform site visits to assure 
that the funds are being used properly and to assure that there is 
interaction between the scientists who are proposing to do the work 
and the reviewers. 

Mr. Horn. Well, staff will followup on both sides with any addi- 
tional questions we have. And if there is anything you would like 
to say — Mr. Dean, you look like you want to say something there, 
and we don’t shut off freedom here. 

Mr. Dean. I have one closing thought, that’s all. I just want to 
say that we are looking forward to working with the committee on 
possible amendments next year. And I think it’s very important be- 
cause as part of my job every day, Mr. Chairman, we receive nu- 
merous requests through the form of proposed legislation from the 
Congress to exempt many different kinds of groups from FACA. 
And I think that it’s probably in our interest and in the govern- 
ment’s interest to not make policy through exemption. 

So I think what we would like to do is to work with you and your 
staff and our counterparts on the Senate side, to identify some core 
principles, I think, that we think should apply to advisory commit- 
tees in general and public involvement in general, and then look 
at ways to structure the rest of the advisory committee process 
with the eye toward providing more flexibility and increasing pub- 
lic satisfaction with the process. 

Mr. Horn. We’d welcome that. You are dealing with the prob- 
lems every day and we would welcome that expertise. Same with 
Mr. Stevens or any of you. 

Well, we thank you all for coming. We are going to take a 3- 
minute break here and then move to panel two. And I believe all 
of them are in the room: Professor Applegate, Director Davies, and 
Mr. Beierle and President Alberts of the National Academy of 
Sciences. We will take a little break. 

[Recess.] 

[Witnesses sworn.] 
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Mr. Horn. We apologize for the delay and we will just start with 
Dr. Applegate. Dr. Applegate, we are glad you came from Indiana, 
professor of law and chairman of the — is it the Femald Citizens 
Advisory Board? 

Mr. Applegate. Correct, sir. 

Mr. Horn. Please proceed. 

STATEMENTS OF JOHN APPLEGATE, PROFESSOR OF LAW, 
UNIVERSITY OF INDIANA, AND CHAIR, FERNALD CITIZENS 
ADVISORY BOARD; J. CLARENCE (TERRY) DAVIES, DIREC- 
TOR, CENTER FOR RISK MANAGEMENT, RESOURCES FOR 
THE FUTURE, ACCOMPANIED BY THOMAS C. BEIERIE, RE- 
SEARCH ASSOCIATE; AND BRUCE ALBERTS, PRESIDENT, NA- 
TIONAL ACADEMY OF SCIENCES 

Mr. Applegate. Good afternoon, Mr. Chairman. I appreciate the 
invitation very much to testify before you today. Since 1993, I have 
chaired the Femald Citizens Advisory Board, originally known as 
the Femald Citizens Task Force, which is part of the Department 
of Energy’s national site-specific advisory board, and it advises on 
the cleanup of the Femald facility in southwestern Ohio. 

In response a bit to some of the questions you were asking the 
first panel, this committee reports nominally to the Assistant Sec- 
retary for Environmental Management, but in practice, to the Ohio 
field office — director of the Ohio field office. 

I also serve on the Environmental Management Advisory Board, 
which advises the Assistant Secretary for Environmental Manage- 
ment of the Department of Energy on a whole range of issues of 
national scope. There, too, the committee — advisory committee re- 
ports to the Assistant Secretary rather than the Secretary of En- 
ergy. And I can also report that in both the site-specific advisory 
board and the Environmental Management Advisory Board, that 
there is a close relationship between the supervising Federal offi- 
cer, the person who is being advised, and the board itself. Often, 
the board will meet with that individual. And so, the process of giv- 
ing advice and responding back is often quite informal, though usu- 
ally memorialized in writing and both transmitted to the respon- 
sible official, and then a formal response is invariably received 
back. 

I believe that advisory committees have an important role to play 
in obtaining and improving public participation in environmental 
amd other public decisions smd I urge Congress in its oversight role 
to encourage that use of advisory committees. In my written testi- 
mony, I outline various types of advisory committees, their mem- 
berships, and the role they play in agency decisionmaking. 

For now, I want to focus on what I call outreach advisory com- 
mittees, that is, those committees that are designed to bring to- 
gether a wide spectrum of perspectives and experiences to work 
with the government to address a particular issue or set of issues. 

Over the past several years, as a number of witnesses in the first 
panel and I believe you yourself, Mr. Chairman, have noted, the 
Federal (^vemment has pursued a policy of increasing public in- 
volvement in its decisionmaking processes. This is a worthwhile ef- 
fort as it can lead to decisions that are more democratic and re- 
sponsive, that are better attuned to the needs of affected persons 
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and groups, that are less likely to be the subject of endless chal- 
lenges. The problem is how to accomplish it. 

The standard method for seeking public input has been review 
and comment in which a proposal is issued by a department or an 
agency in a fairly close-to-final form and comments are invited, 
comments are received, and the agency proceeds to make final deci- 
sion considering them. 

All too often, unfortunately, this kind of process garners public 
input that is disorganized, poorly informed, polarized, and incom- 
plete. For example, the most recent National Academy of Sciences 
reports on Risk Assessment, Understanding Risk and Building 
Consensus, and the Presidential/Congressional Commission on Risk 
Assessment and Management both strongly urged an iterative, 
long-term process that involves the public in risk-based decisions 
at every stage. 

Similarly, effective participation in the Department of Energy’s 
environmental remediation decisions requires understanding volu- 
minous technical material, recognizing economic and political con- 
straints, balancing many often conflicting needs, and persistence 
through an inevitably long, drawn-out process. Review and com- 
ment does not work well for such decisions. 

What does work though, or what can work, are what I call out- 
reach advisory committees. This use of advisory committees facili- 
tates improved public participation in at least five ways. First, in- 
clusion. Formation of an advisory committee allows the agency to 
gather the whole spectrum of perspectives and to reach out to peo- 
ple in groups it doesn’t ordinarily hear from. 

Second, informed. A committee process that can educate partici- 
pants not only on relevant information but also about opposing 
views and reasons. That is the basis for an ongoing dialog not only 
between agencies and the government, but among different groups 
of the public themselves. 

Third, systematic. A committee process can encourage a more co- 
herent approach to the problem as a whole and to the consequences 
of particular positions. It is a way of addressing the hard questions 
that we often face in environmental and other kinds of decisions. 

Fourth, transparency. A FACA-chartered committee operates in 
full public view. If nothing else, the statutory and regulatory proce- 
dures in the statute require that kind of openness. FACA is, in 
fact, I believe a good way of keeping public participation accessible 
to as many people as possible. 

Fifth, consensus. One goal of the committee process is to reach 
consensus or at least to find areas of common ground. Even if 
agreement cannot be reached on the particular issue that the group 
is formed for, for example, working together in the advisory com- 
mittee setting can form the basis for future collaborative decision- 
making. 

In participating in advisory committees I have observed no seri- 
ous conflict between the requirements of FACA and the innovative 
use of advisory committees to improve public participation. Accord- 
ingly, I would urge the committee to adopt, and to encourage the 
General Services Administration to adopt, a flexible, collegial ap- 
proach to advisory committees while maintaining compliance with 
existing laws and regulations. 
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Thank you, Mr. Chairman. I will be happy to answer any ques- 
tions that you may have. 

Mr. Horn. Well, we thank you Professor Applegate. That is a 
very helpful statement and well organized. 

[The prepared statement of Mr. Applegate follows:] 
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THE INNOVATIVE USE OF THE FEDERAL ADVISORY COMMITTEE ACT 
TO IMPROVE PUBUC PARTICIPATION IN AGENCY DECISIONS 

STATEMENT OF JOHN S. APPLEGATE 
PROFESSOR OF LAW, INDIANA UNIVERSITY 

BEFORE THE 

SUBCOMMITTEE ON GOVERNMENT MANAGEMENT 
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
UNITED STATES HOUSE OF REPRESENTATIVES 

July 14. 1998 


Good afternoon, Mr. Chairman and Members of the Committee. My name 
is John S. Applegate. I am a professor of law at the Indiana University School of 
Law in Bloomington, Indiana, and was previously the Jeunes B. Helmer, Jr., 
Professor of Law at the University of Cincinnati College of Law. The primary focus 
of my teaching and research is environmental law, in particular the use of risk in 
environmental decisionmaking, public participation in risk-based decisions, and 
the regulation of toxic substances and hazardous wastes. 1 greatly appreciate the 
invitation to discuss the Federal Advisory Committee Act (FACA)' with you today, 
because for the last five years I have had the opportunity to observe and 
participate in two very different advisory committees that the Department of 
Energy (DOE) has established to advise its Environmental Management program. 
I have served as chair of the Femald Citizens Advisory Board at the DOE's Femald 
facility in southwestern Ohio, and as a member of the Environmental Management 


■5 U.S.C. app. 2 §§ 1-16. 
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Advisoiy Bocud (EMAB), which advises the Assistant Secretary for Environmental 
Management. I have come away from those e:q>eriences with a profound respect 
for the value of public participation in governmental dedsiotunaking and with 
enthusiasm for the constructive role of advisory committees as an innovative form 
of public participation.^ FACA, as written, allows agencies to use advisory 
committees to reach out to and engage their stakeholders, and it strikes a good 
balance between flexibility in the functions and membership of advisory 
committees and the need for openness and oversight. Unduly rigid or bureaucratic 
interpretations and the imposition of additional procedural hurdles undermine 
FACA’s flexibility, however, and federal agencies should be discouraged fix)m these 
practices. 

Fnnctions of Advisory Committees 

Flexibility is an important aspect of FACA, because advisory committees 
serve many functions for federal agencies. 1 would distinguish between three 


’My published work in the area of public participation includes Applegate, Beyond the 
Usual Suspects: The Use of Citizens Advisory Boards in Environmental Decisionmaking, 
73 Indiana L.J. 903 (1998); Applegate, Comparative Risk Assessment and Environmental 
Priorities Projects: A Forum, Not a Formula, 25 N. Ky. L. Rev. 7 1 (1998); Appl^te & Uoyd- 
O'Coimor, Decision Time for DOE: LWVEF Urges National Dialogue on Nudear Facilities 
CSeanup, The National Voter, January 1998, p. 14; Appl^te A Samo, FUIURBSTTE: An 
Erwirvnmental Remediation Game-Sirrudaiion, 28:1 SIMULATION AGaminq 13 (March 1997); 
Applegate A Samo, Cidzens Get Involved in Cleaning l^Femald, 11:4 FORUM FOR APPUEO 
Res. a Pub. policy 122 (1996); Applegate A Samo, Coping with Complex Facts and 
Multiple Parties in Public Disputes, CONSENSUS (Harvard-MIT Public Disputes Program] 
no.31,p.l (July 1996)-, Applegate, A Beginning and Not an End in Itself: The Proper Role 
of Risk in Erwironmerdal DedsionmaJdrxg, 63 U. Cm. L. Rev. 1643 (1995). 
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general functions: task-oriented, referral, and experience-oriented. 

Some advisory committees take on a specific task, addressing a single issue 
or set of issues. The issue can be as specific as approval of a prescription drug 
or as broad as a framework for risk assessment, but in all such cases the 
committee is responding to a perceived need to resolve a particular problem. The 
Femald Citizens Advisory Board was origjrrally conceived as such a committee, as 
it was charged with addressing four specific questions concerning the 
environmental remediation of DOE’s Femald facility. Logically, most task-oriented 
committees would disband when they have issued their recommendations, unless 
they have a residual role in implementation.’ 

Other advisory committees have a specific, continuing function in an 
agency's decisiorunaking. Such committees are often established in legislation. 
They tend to address a series of different, though related, questions referred to 
them by the sponsoring aigency. The Environmental Protection Agency’s Scientific 
Advisory Panel,* for example, comments on EPA’s regulations and other rulings 
relating to pesticides. Referral committees might choose to operate through 
subdivisions that are more familiar with pruticular aspects of its mission, as, on 


’Negotiated rulemaking committees, for example, are required to disband when they 
have completed work. 5 U.S.C. § 567. FACA’s ‘defoult* rule for all advisory committees 
is a two-year, extendable life. FACA § 14. 


*7 U.S.C. § 136w(d). 
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a large scale, the National Academy of Sciences does.’ Like a task-oriented 
OMninittee, referral committees may require a substantial professional staff, since 
formal, detailed recommendations based on independent research and 
investi^tion may be expected from them. 

Agencies and their senior administrators often seek advice on policies or 
strategies for addressing the range of ongoing and emerging issues that they 
confront. This kind of advice can improve the quality and efficient of agency 
decisions enormously by securing insights from individuals with significant 
experience in and knowledge of the areas of the agencjr’s concern. The advice 
from experience-oriented committees tends to be more general and often fairly 
informal. The other advisory board on which 1 serve, the Envirorunental 
Management Advisory Board, serves this and other functions. IXfith a membership 
that includes nuclear engineers, federal and state environmental regulators, 
envirorunental activists, nutnagement experts, and even a couple of environmental 
lawyers, EMAB brings a variety of relevant experience to the table. It aUows the 
Assistant Secretary to reach beyond the Beltway and gives him a sounding board 
for the Department's proposals and activities, like a referral committee, an 
erqrerience-oriented committee might usefully continue in existence indefinitely. 
Indeed, as an outside repository of institutional memory, it can provide a source 
of continuity for incoming appointees to senior positions. 

tyhe National Acadeoiy of Sciences, of course, has a special status under FACA. See 
FACA § 15. 
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Undoubtedly, additional functions exist and the various functions could be 
characterized in other ways. The important point, however, is that advisory 
committees do difierent things for their sponsoring agencies. The multiplicity of 
co mmi ttee functions means that FACA’s existing flexibility in the purposes, 
duration, membership, and work product of advisory committees should be 
retained and supported. In exercising their supervisory responsibilities. Congress, 
the President,^ and sponsoring agencies should refrain from imposing additional 
requirements on the establishment and operation of advisory committees.^ 

Innovations in Public Partleipatlon 

Flexibility is also important because it allows advisory committees to be 
used in irmovative ways. Through the use of negotiating or deliberative bodies, 
advisory committees can play an important role in supplementing the traditional 
review-and-comment procedures for public participation. FACA current provides 
the flexibility to implement new forms of public pEuticipation while at the same 
time assuring that advisory committees meet minimtim standards of necessity, 

‘Executive oversight is shared by the General Services Administration and the Office 
of Management and Budget. Elxec. Order No. 12838, 58 Fed. Reg. 8207 (1993). GSA’s 
FACA regulatioiu are codified at 41 C.F.R. subpt. 101-6.10; OMB’s guidance can be 
found in Circular A-13S. GSA’s oversight was critical^'' reviewed in General Accounting 
Office, Federal Advisory Committee Act: General Services Administration’s Oversight of 
Advisory Committees (June 1998). 

'For example, FACA requires that new advisory committees be 'essential'' and 
‘determined as a matter of formal record ... to be in the public interest,’ FACA §§ 2(b)(2), 
9(a)(2), but Executive Order No. 12838 § 3 requires ‘compelling considerations’ that are 
to be approved only ‘sparingly.’ 
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openness, balance, and accountability.* 

The forms of public participation in agency action have moved through four 
phases.’ The earliest and most basic, review-and-comment, allows for broad 
public input. A proposed action or decision is announced, written comments are 
invited and received, and the agency issues a final decision after considering the 
comments. Anyone can comment on any aspect of the agenc/s proposal.” While 
the process is certainly fair, it is not very ‘transparent,’ that is, it is not 
necessarily clear how the agency uses the comments it receives. In some cases, 
the process has been justly criticized as ‘decide-announce-defcnd,” suggesting 
that the request for comments was treated by the agency as a mere formality. 

To remedy the decide-announce-defcnd problem. Congress and the courts 
imposed additional procedures to ensure that public comments receive serious 
consideration. Enhanced review-and-comment procedvires include, for example, 
public hearings, formal records of the basis of the agency’s decision, and written 
responses to comments. The goal, as one court put it, is to assure a “genuine 


*I strongly commend to the Committee’s attention two excellent, up-to-date reviews 
of FACA, Croley & Funk, The Federal Advisory Committee Act and Good Government, 14 
Yale J. on Reoulation 45 1 (1997); Croley, Practical Guidance on the Applicability of the 
Federal Advisory Committee Act, 10 ADMIN. L.J. OF AMERICAN U. 1 1 1 (1996). 

*rhese are described in greater detail in Applegate, Beyortd the Usual Suspects, supra, 
at 906-26. 

’’The most familiar form of this is notice-and-comment rulemaking, 5 U.S.C. § 553. 
A similar process is often followed with adjudicatory decisions. 
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dialogue* between the agency and its stalceholders." 

A side-effect of additional procedures was to require even more time and 
efibrt to go into an already lengthy r^ulatoiy process. To address this perceived 
inefficiency, agencies began to turn to regulatory negotiation to reach some of 
their decisions, a development that Congress supported.” Proponents of 
regulatory negotiation believe that it encourages cooperation, information sharing, 
and the use of practical experience. They foresaw greater speed in the regulatory 
process, better regulations, and wider acceptance of regulatory decisions. While 
the Negotiated Rulemaking Act is expressly subject to the requirements of FACA,” 
regulatory negotiation has always been something of an insiders’ procedure, as it 
requires a regular presence (usually in Washington, D.C.) and a foiriy high level 
of expertise to participate effectively. Moreover, it can lend itself to deal-making 
instead of the kind of transparent administrative process that FACA envisions. 

A more recent irmovation is the citizens advisory board, a committee 
selected by an agency ihim among interested and affected persons to study an 
issue, to deliberate over potential courses of action, and to provide consensus 
advice to the agency. Ideally, such boards are created and function in a 

"Natural Resources Defense Council v. U.S. Nuclear Regulatory Comm’n, 547 F.2d 
633, 653 (D.C. Cir. 1976), rev'd sub nom. Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defense Council, 435 U.S. 519 (1978). 

'Negotiated Rulemaking Act, 5 U.S.C. §§ 561-570. See cdso Alternative Dispute 
Resolution Act, 5 U.S.C. §S 571-583. 

”5 U.S.C. ^ 562(7), S65(a)(l). For a discussion of the relationship between negotiated 
rulemaking and FACA, see Croley fli Funk, supra, at 454; Croley, supra, at 121-23. 
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completely open process, are weU informed, engage in dialogue among interested 
parties and between them and the agency, and attempt to Teach common grouiid. 
Citizens advisory boards have a fairly short history, but they have been used in 
the siting of hazardous waste facilities in Massachusetts, locai emergency 
planning committees established by federal right-to-know laws,‘^ waste disposal 
plarming in New Jersey, the Chemical Manufacturers Association Citizens 
Advisory Panei program, and river development in the Pacific Northwest. 
Superfund reform bills include citizens advisory boards to address future land 
use. 

The most ambitious use of citizens advisory boards has been in the 
environmental remediation of federal facilities. The use of such boards was 
originally suggested by the Office of Technology Assessment.'’ A subsequent EPA 
advisory committee, the Federal Facilities Environmental Restoration Dialogue 
Committee (FFERDC), which was comprised of representatives of EPA, the major 
federal facility agencies, state regulators, tribal governments, local citizen groups, 
national environmental groups, organized labor, and others, recommended the 
establishment of ‘site-specific advisory boards' (SSABs).'’ FFERDC defined 

■*42 U.S.C.§ 1101(c). 

‘’Office of Technology Assessment, Congress of the United States, Complex 
CLEANUP: The Environmental Legacy OF Nuclear Weapons Production 139-41 (1991). 

“Federal Facilities Environmental Restoration Dialogue Committee Final Report, 
Consensus Principles and Recommendations For Improving Federal Facilities Cleanup 
(April 1996). While DOE has used the term *SSAB,’ the Department of Defense has 
called its committees ‘restoration advisory boards’ or RABs. 
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SSABs as independent public bodies established to provide policy and technical 
advice to the regulated and regulating agencies with respect to clean-up dedsiohs. 
It envisioned relatively small committees, reflecting the “full diversity* of relevant 
views, including readily identifiable affected parties, unorganized ’individual 
residents that live in the communities or regions in which the site is located,’ and 
governmental decisionmakers. SSABs were to identify issues of concern emd to 
attempt to reach consensus on them. 

The SSAB idea had its first major tryout at the DOE facility at Femald, 
Ohio. Established in 1951 as the Feed Materials Production Center (it is now 
called the Femald Environmental Management Project), the facility produced 
uranium metal products for nuclear weapons until 1969. It is located seventeen 
miles northwest of downtown Cinciimati in an area dominated by agricultural and 
low-density residential development. The DOE property is about a mile square, 
so there is only a minimal buffer between the production fodlities and neighboring 
properties. A variety of chemical and metallurgical processes were used at 
Femald, and they discharged, among other things, heavy metals, air pollutants, 
radon, and approximately one million pounds of uranium in liquids and as dust. 
Elevated concentrations of uranium can be found in the soils, surfece water, and 
groundwater on the Femald site and beyond its fenceline. 

Femald was one of the first sites at which the extent of the government’s 
environmental mismanagement became known. DOE was sued by local residents 
and paid out substantial damages for the off-site contamination. It was also sued 
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by the State of Ohio, and it ultimately p^lid fines to the state and agreed to state 
oversight of its waste disposal activities. A strong grassroots citizeis group 
formed to press for remediation of the site. Agreements negotiated with U.S. EPA 
and Ohio EPA identified the principal decisions about the environmental 
remediation of the facility that needed to be made over a specified period of several 
years. DOE managers at Femald recognized that many of these decisions would 
have a profound impact on the local populace, and that their participation was 
essential to reaching sound and broadly acceptable decisions that could be 
implemented without further litigation. Therefore, upon release of the FFERDC 
interim report, DOE decided to establish an SSAB at Femald. 

The members of the Femald SSAB were selected and a charter drafted by 
an independent convener. The committee was named the Femald Citizens Task 
Force, later changed to Femald Citizens Advisory Board to reflect its continuing 
role and its relationship to citizens advisory boards at other DOE sites. The 
charter identified four specific but far-reaching issues for the Task Force to 
address: the appropriate future use of the site, residual risk (clean-up) levels, 
waste disposition (on-site and/or off-site), and clean-up priorities. Together these 
amount to a blueprint for the entire remediation project. The seventeen original 
members of the Task Force included members of local and national environmental 
groups, neighbors of the site, township and county government officials, 
representatives of the major trade union councils at the site, local businesspeople, 
health professionals, and area educators. Some were chosen primarily for their 
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representation of important constituencies (environmental activists, labor, local 
government), whereas others were chosen for their experience or expertise on 
relevant issues (engineers, health professionals). A connection to the site or area 
was the common denominator. The senior site officials of DOE, U.S. EPA, and 
Ohio EPA were non-voting members. 

The Task Force began its work in August 1993, and it issued an interim 
report in November 1994 and a full report in July 1995.” On all of the issues, the 
Task Force sought a principled middle groxmd that ensured protection of human 
health whUe recognizing technological and fiscal constraints. Only the most 
intensive future uses of the site (residential and agricultural) were prohibited; the 
designated residual risk levels protect the aquifer from further contamination but 
minimize surface disruption and waste generation; the aquifer is to be cleaned; 
the most dangerous waste will be transported off-site, while high-volume/low-risk 
material will be deposited in an engineered on-site facility; and an accelerated 
clean-up plan will reduce overhead costs quickly. “ DOE estimates that the 
recommendations will save ta:q>a3mrs more than $2 billion over the lifetime of the 
project. 

”Fernau> cmzcNs Task Force, Recommendations on Remediation Levels, Waste 
DiSi>osmoN, Priortties. and Future Use (1995). Subsequent recommendations of die 
Task Force can be found at <www.femald.g>v/stakeholders/CitizensAdvisoiyBoard/ 
fcab_rec.htm>. 

'*A]1 of the recommendations were unanimous except waste disposition, as to which 
one member dissented from an on-site disposal fodlity. Another member, white not 
dissenting from the recommendation, believed that the residual risk estimates were 
unduly conservative. 
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SSABs at other DOE sites have also had a strong positive influence. 
Citizens advisory boards offer the opportunity, in the ri^t setting, to obtain a 
broad range of views (including those who are not the “usual suspects’), to develop 
essential information in a systematic way, to have a genuine dialogue among 
interested parties, and, most important, to build the kind of trust and confidence 
that is necessary for agency decisions to enjoy broad public acceptance and 
support. 

Hew FnnctloBS for Advisory Committees 

The innovations in public participation that are represented by regulatory 
negotiation and citizens advisory boards parallel changes in the understanding of 
agencies’ role in our democracy. Under the traditional model of regulatory action, 
an agency neutrally resolves issues by appl3dng its substantive expertise to the 
policies set out by Congress. This view of the world was replaced by interest 
group pluralism, in which the agency is viewed as a broker of the many relevant 
interests and perspectives on problems within its jurisdiction, though it has a 
particular obligation to seek out underrepresented interests and to further the 
general “public interest* in its decisions.'® Interest group pluralism remains the 
dominant model of administrative action, but it has recently attracted a challenge 
ftom communitarianism (or civic republicanism), which advocates eulministrative 

'®See Stewart, The R^rmation of American Admimstrative law, 88 Harv. L. Bev. 1667 
(1975). 
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action that is guided by the agency’s infonned vision of the common good, 
following deliberation with interested and affected parties. Federal advisory 
committees have reflected these changes through changes in committee 
membership and function: expert advisory committees have been supplemented 
in recent years by negotiation and outreach committees. 

The traditional justification for advisory committees was the acquisition of 
a level of knowledge and perspective that are unavailable within the agency. To 
the extent that agencies are applying technical expertise to a particular problem, 
it is extremely valuable to be able to gather together a group of experts for help. 
Secrecy and the undue influence of particular points of view (especially those of 
regulated entities) are potential dangers, but the principal goal of convening such 
committees is to reach technically better decisions. 

Under the interest representation and deliberative models, advisory 
committees can serve an important outreach function by including in agency 
decisionmaking an opportunity for dialogue rather than simply comment. A 
negotiated rulemaking committee is the quintessential advisory committee under 
the interest representation model. From this point of view, the requirements in 
FACA and the Negotiated Rulemaking Act“ of brdance and inclusion of 
significantly affected parties reinforce the goal of striking an appropriate bargain 
among the relevant interests. 


“See FACA § 5(b)(2); 5 U.S.C. §§ 563(b), 565(b). 
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An outreach committee, on the other hand, ought to be transformativB, that 
is, it should charge participants’ minds or at least open new perspectives. Since 
the point is not negotiation but deliberation over the common good, the criteria for 
membership should be a broadly defined interest in or eiq)erience with the issue. 
Consistent with the deliberative approach described above, the goal is to establish 
communication and to build working relationships, which can then be put to use 
in making particular decisions. Both FFERDC and the SSABs were outreach 
committees. 

While FFERDC and the SSABs were also task-oriented committees, in that 
they provided recommendations in response to specific questions, an outreach 
approach can be taken with other advisory committee functions, as well. DOE’s 
Assistant Secretary for Environmental Management several 3rears ago established 
an Environmental Management Advisory Board (EMAB) to provide ongoing advice 
on important issues focing the DOE clean-up program.” He sought advice on 
specific proposed actions, on broader policy issues, or on issues that the agency 
should be addressing. Its function (as opposed to purpose) is thus an experience- 
oriented advisory committee. Its membership includes individuals with 
outstanding experience and expertise in nuclear, environmental, and regulatory 
issues. Because EM is also trying to operate in a more efficient, business-like 
manner, it includes experts in key areas of business organization. But in addition 

”The board was originally known as the Environmental Management Advisory 
Committee. 
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to these, several members of the board are there because of their advocar^ role or 
other substantial involvement in clean-up actividea at the local or national level. 
The board has increased the outreach function still further by including 
numerous stakeholders in appropriate subcommittees. This arrangement does 
not, of course, eliminate all conflict over the mai^ extremely controversial issues 
that DOE must address, but it pves the Department an opportunity to 
understand and respond to concerns about its initiatives. Conversely, it gives 
members of the public better insight into the thinking and concerns of the DOE. 

I have made a number of distinctions among advisory committee functions, 
forms of public participation, and advisory committee purposes. They are 
summarized below; 


Adviaoiy CoauaittM 
Vaactloiw 

Vonns of 

PnliUc Paxtielpatlim 

Adviaoiy CoaaailttM 
rupoao 

• Task-Oriented 

« Revlew-«nd*Coninumt 

Eahanced Reriew*«nd-Comment 

• Technical Expertise 

* Referral 

* R^uUtoiy N^tUtion 

* Negotiation with Affected 
faiterests 

• E]q)ehence'Orieoted 

« Cittaena Advisory Boards 

* Outreach and Deliberation 


It is important to remember that none of the distinctions is, or should be, absolute 
or exclusive. Many advisory committees perform multiple functions, all of the 
forma of public participation productively coexist, and difierent advisory 
committees have difierent purposes and memberships. This, too, is an argument 




119 


16 

for flexibility. Agencies and advisory committees should not be tied to any single 
function, format, or purpose, because no one of these will be most useful for a 
given decision. For example, approval of a new drug probably requires more 
medical expertise than community involvement, and negotiation is largely 
irrelevant. Siting a landfill, on the other hand, requires more community 
involvement than engineering expertise, and the terms on which the landfill is 
accepted may be a matter for negotiation. The remediation of DOE’s sites requires 
a broad-based deliberative effort to address the many difficult technical and social 
issues that nuclear waste implicates.” FACA has an important role to play in 
facilitating such outreach efforts while at the same time ensuring an open, 
balanced decisionmaking process. 

Public Participation and the Federal Advisory Committee Act 

To the extent that advisory committees are used for new purposes, such as 
negotiation and outreach, it is more important than ever that they follow basic 
democratic (or ‘good government," to use Croley and Funk’s term) principles for 
agency decisionmaking. Based on my participation in two FACA-chartered 
advisory conunittees of the outreach variety, 1 beheve that FACA as currently 
written permits innovative uses of advisory committees to improve public 
participation. Unfortunately, there is an inconsistency between the present 


”See Applegate & Uoyd-O'Coimor, supra. 
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Administration’s overall aggressive support for public participation and its 
aggressive efibrts to rein in advisory committees,” and this has been a source of 
confusion for the establishment and operation of committees. 1 will conclude with 
a number of specific aspects of the current statutory regime that need to be 
retained and not imdermined by administrative interpretation, policy, or practice. 

Advisory Role. FACA <x>uld not be clearer that an advisory committee must 
not replace the ultimate decisionmaking authority of the agency.” 'This can be a 
source of confusion, however, in consensus-based outreach committees. Public 
members often feel that the committee’s voicre should be decisive and are 
disappointed that it is only ‘advisory.* Much as a private citizen may wish it, and 
tempting as it sometimes may be to an agency, the public officials to whom 
governmental power has been delegated cannot avoid difficult decisions by giving 
them to someone else.” This is a fundamental requirement of accountability in 
democratic governments. FACA, as I said, is clear on this point, and sponsoring 
agencies need to clarify with prospective committee members the role that the 
committee will play in the agency's decisions. Nothing in FACA prevents an 
agency from demonstrating ~ by making a detailed written response, for example 

”Ctoley, supra, at 112-15. 

”FACA §§ 2(b)(6), 9(b). The Negotiated Rulemaking Act makes it clear that negotiating 
committees produce a proposed rule which is then subject to comment and final agency 
action. 5 U.S.C. § 566(fl. 

”It is clearly inappropriate for an agency to delegate its final dedsiomnaking authority 
to a non-governmental advisory group. See USA Group Loan Services v. Riley, 82 F.3d 
708, 714 (7th Cir. 1991). 



121 


18 

— that the committee’s views were given thoughtful consideration and were 
adopted to the extent consistent with the agency’s view of the law and good 
judgment. In this way, the advisory committee can forge a "synergistic 
relationship''^ with the agency that leads to well founded and widely accepted 
decisions. 

A corollary to the advisory role is the understanding that the committee 
does not replace other forms and forums for public participation. An advisory 
committee must not squeeze out the right to address the agency directly.^’ 

Balance and Inclusion Outreach advisory committees should not only be 
balanced among views, as FACA requires,” but they should also reflect the full 
range of views. Advisory committees provide a unique opportunity to engage not 
only the persons who normally participate in the agency’s decisionmaking, but 
also persons for whom participation is difficult or who are simply not affiliated 
with any organized group. Neither inclusion nor balance is really capable of 
objective measurement, so FACA is properly general on the subject, though it 
could be more explicit in the requirement of inclusiveness. To further encourage 
balance and inclusion, agencies can be reminded that biased outreach is useless, 
if not counterproductive. In this as in all areas of public participation, the success 

“Wald, The Hole of the Judiciary in Environmental Protection, 19 B.C. Envtl. AFF. L. 
Rev. 519, 534 (1992). Judge Wald was, of course, referring to the relationship of courts 
with SLgencies, but the goal is the same. 

”FACA also guarantees the right to address the committee directly. FACA § 10(a)(3). 

“FACA § 5(b)(2). 
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advisory committees, frequently heard complaints to the contrary 
notv-dthstanding. FACA demands publicly stated reasons far the creation and 
continued existence of advisory committees, it provides for agency support and 
supervision, and it requires a number of procedures to assure transparency — and 
little else. This is as it should be; no additional formalities arc necessary. In my 
experience, providing notice, keeping records, consulting with designated federal 
officials, and holding open meetings has not interfered in the least with a robust 
disdogue between the agency and the public. 

Flexibility and Justification. FACA insists that the creation and continued 
existence of advisory committees be justified in terms of the agency’s mission and 
needs, but it is silent on the substance of those missions and needs.®* like the 
brevity on procedures, this is a better cmrrse than prescribing precise conditions 
under which advisory committees may be established. There are too many 
combinations of functions and purposes, and too many opportunities for 
innovation, to make such prescriptions at all useful, or even workable. The 
current justification reqviirement is structured to support flexibility. It also 
improves advisory committee operations by ensuring that procedures, purposes, 
and roles are understood in advance by all participants. Nominally, GSA’s 
justification and renewal regulations are in accord with this approach, thou|^ 
some departments find them quite burdensome. In “sparingly* granting its 


®‘FACA §§ 2(b)(2). 5(a), 7(b). 9(a)(2), 14. 
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of the enterprise inevitably depends on the good faith and motivation of the 
responsible agency officials. (This is also the case with federal officer supervision 
of advisory committees.”) Clear Congressional and Presidential signals that 
outreach is encorrraged (as the Negotiated Rulemaking Act did for regulatory 
negotiation) will be more effective than procedural requirements in achieving these 
qualities. 

Conflicts of interest are a related concern. FACA discourages them rmd 
requires disclosure as a remedy.” Committee members should not have a direct 
financial interest in the outcome of the board's deliberations, nor should they 
receive direct financial benefit from the activities of the committee. On the other 
hand, the need to include affected persons will sometimes conffict with the desire 
for objectivity. On some issues, the directly affected individuals or groups are 
those whose views are central to achieving a just resolution. In such situations, 
it is important to err on the side of inclusion, but with full disclosure, as FACA 
requires. 

Procedure. The creation of an advisory committee is pointless if it is simply 
another forum for coimnents. The great potential of an outreach committee is to 
develop a back-and-forth exchange between agency officials and the interested 
public, emd among different segments of the public, with the goal of achieving 
consensus positions. FACA is very terse in its procedural requirements for 


"FACA §§ 7(c). 8(b)(1), 10(e)-(fi. . 
“FACA § 5(b)(3). 
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approval of committee charters, GSA and OMB should interpret FACA flexibly to 
permit expanded public participation .and the innovative use of advisory 
committees. 

Transparency. When the government seeks advice from an advisory 
committee, both participants and observers should clearly understand the process 
by which the committee was selected, its purpose, the role that it plays in any 
subsequent agency action, and the committee’s own operating procedures. 
Meetings should be open to the public, and anyone should be given an 
opportunity to address the committee (and the agency) in an orderly manner. If 
there is a major theme in FACA, it is that advisory committee formation, input, 
operations, and products are to be open to public scrutiny.” For outreach 
purposes, transparency is absolutely essential. While secrecy may have a role in 
advice that involves national security or confidential business information, and 
perhaps even in regulatory negotiations (though 1 resist that conclusion), it has 
no place in public participation. Open records, open meetings, and the presence 
of federal ofBcials encourage the broad-based dialogue that advisory committees 
make possible. 

Educative. A common frxistration of agency officials is that their critics are 
poorly informed of the factu 2 d context and the political and economic constraints 
under which agencies operate. Thomas Jefferson stud: 


“FACA §§ 2(b)(5), 10, 11, 13. 
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I know of no safe depository of the ultimate powers of the society but 
the people themselves; and if we think them not enlightened enough 
to exercise their conorol with a wholesome discretion, the remedy is 
not to take it from them, but to inform their dwcretion. 

Neither review-and-comment nor negotiation has an informative purpose, but 

committees and boards can perform that junction. The agency needs to provide 

access not only to relevant information, but also to the educational tools to make 

the information usable by persons without extensive experience in the area. In 

this area, perhaps more than others 1 have discussed, advisory committees have 

a constructive role to play in bringing together government officials and citizens 

in a collaborative search for the public good. I urge the Committee to exercise its 

oversight to encourage federal agencies to use FACA to encourage innovation in 

public participation. 
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Mr. Horn. J. Clarence (Terry) Davies is director of the Center for 
Risk Management at Resources for the Future, our neighbor on 
Massachusetts Avenue. You’re still in that Brookings annex, are 
you? 

Mr. Davies. Not any longer. We have moved to P Street. 

Mr. Horn. To P Street. OK. The budget must have increased or 
something. 

Mr. Davies. We bought a building. 

Mr. Horn. And you are accompanied by Thomas C. Beierle, a re- 
search associate. Glad to hear you. 

Mr. Davies. Thank you, Mr. Chairman. I am a political scientist 
by training. I have had 33 years of experience in environmental 
policy, including a couple of years as Assistant Administrator for 
Policy in EPA. So I have seen various aspects of advisory commit- 
tees. 

I need to say that my views are my own personal views and not 
Resources for the Future’s. RFF is an independent research organi- 
zation that does not take policy positions, and so what you are 
hearing are my personal views and not those of the organization. 

We are currently doing major research on the subject of public 
participation, and the work we are doing is described in the written 
testimony. We have only recently started this work. We have two 
papers which are not quite in final form but I think are potentially 
useful to the committee, and with your permission, Mr. Chairman, 
we would like to submit those for the record. 

Mr. Horn. Without objection, they will be included in the record 
at this point. 

[The information referred to follows:) 
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Federal Advisory Committee Act — DRAFT 


Introduction 

While virtually all federal environmental statutes allow for some form of public participation, a 
number of recent high-profile analyses have noted that the mechanisms available for involving 
the public are inadequate. The National Research Council's 1996 report, Understanding Risk, 
recommends that agencies make a greater effort to increase public involvement throughout the 
policy development process. The Presidential/Congressional Cotimussion on Risk Assessment 
and Risk Management came to similar conclusions in their 1997 report. Framework for 
Environmental Health Risk Management. Former EPA Administrator William D. Ruckelshaus 
recently warned that a lack of participation has contributed to the public’s lack of trust in the 
federal government, seriously undermining our ability to manage environmental risks effectively 
(Ruckelshaus, 1996). Some companies, particularly those in the chemical industry, have also 
recognized the need to improve their relationships with local communities by increasing 
participation. 

One important mechanism for public involvement in government decision-making is the advisory 
committee. Advisoty committees, with their fixed membership, repeated meetings, and 
deliberative structure, allow for in-depth discussion throughout the policy-making process among 
people with a variety of viewpoints. They provide an alternative to the confrontational “decide, 
announce, defend” approach, a common criticism of public hearings — the most common forum 
for face-to-face citizen involvement in agency decision-making. In environmental policy alone, 
advisory committees have recently been charged with making recommendations on subjects as 
diverse as greenhouse gas emissions, fusion energy, environmental justice, and the Exxon- 
Valdez oil spill. Yet, federal advisory committees are not a recent phenomenon. Their history 
can be traced back at least to 1794 when George Washington convened a committee in response 
to the Whiskey Rebellion (Smith 1997, 1). 


Resources for the Future 


1 



129 


Federal Advisory Committee Act — DRAFT 

A discussion of advisory committees at the federal level is inseparable from a discussion of the 
law, passed in 1972, which regulates them: the Federal Advisory Committee Act (FACA; Public 
Law No. 92-463).' This paper examines how the Federal Advisory Committee Act, by 
influencing the use and function of federal advisory committees, has affected public participation 
in national environmental decision making. FACA is “one of the four pillars of open- 
government laws," along with the Government in the Sunshine Act, the Freedom of Information 
Act, and the Administrative Procedures Act (Nuszkiewicz, 1992, 966). Although the law has a 
powerful influence on how public participation occurs at the federal level, FACA was not 
designed to increase participation in government per se, but to manage the process in a way that 
limited the influence of special interests. Its requirements for a formal charter, balanced 
membership, and open meetings were bom as much out of fear of too much influence from 
certain “publics” as too little responsiveness to the public at large. The law has therefore had 
profound implications for who participates, when they participate, how they participate, and what 
influence participation has on decision-making. As numerous lawsuits, agency decisions, and 
recent efforts by the Clinton administration to limit spending on advisory committees has shown, 
the Act has also been a powerful tool for determining how participatory government policy- 
making will be. 

Section 1 provides a general background on advisory coimnittees and FACA. It uses examples 
from the Environmental Protection Agency to illustrate the varied use of advisory committees in 
environmental decision-making. 

Section 2 examines how the provisions of FACA have affected public participation in federal 
decision-making. It looks at two possible “chilling effects” that FACA may have on 
participation. The first effect concerns the barriers that FACA’s procedural requirements pose 
for “bottom-up” efforts by citizens to participate in government decision-making. The second 
effect concerns the influence of “FACA-phobia" — a fear bom of FACA-related litigation and 
fueled by the act’s ambiguity — on agency's decisions to engage the public in decision-making. 

* Throughout the rest of this paper, it is assumed that “federal advisory committee" refers to FACA-chartered federal 
advisory committees. There are some examples of non-FACA federal advisory committees, and these exceptions are 
noted in the text. 
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Section 3 examines how FACA has been used as a tool for limiting the use of federal advisory 
committees. Concurrent — and many have claimed contradictory — Clinton administration 
policies have encouraged agencies to increase public participation while at the same time setting 
limits on the cost and number of federal advisory committees. This section examines how this 
dynamic has played out in terms of overall participation through committees in environmental 
policy making. The section charts trends over the last decade in the number, membership and 
cost of federal advisory corrunittees throughout the federal government and, more specifically, at 
the Environmental Protection Agency (EPA), the Department of Energy (DOE) and the 
Department of the Interior (DOI). It finds that, while the number of committees has fallen 
government-wide, membership and costs have risen, suggesting no overall attenuation of 
advisory conunittee participation. 

Section 4 examines how the trio of forces described in Sections 2 and 3 — a “bottom up" chilling 
effect, “FACA-phobia,” and administrative limits on committees — have affected one type of 
federal advisory committee: the site- and region-specific committees common to five agencies 
with environmental responsibilities. This type of advisory committee is designed to engage local 
stakeholders in local environmental decision-making. The examination finds that the effects of 
FACA vary among agencies, but at least in some, can seriously circumscribe the potential 
benefits of participation. 

Section S takes a different look at FACA advisory committees by asking how well existing 
committees perform against a set of evaluative criteria. It proposes an evaluative framework 
which federal agencies may use as a way to assess the success of public participation efforts in 
general, and federal advisory committees in particular. 

Section 6 concludes the paper with a discussion of how the many aspects of FACA determine 
what types of committees ate likely to be formed and whether they will be successful. It 
describes a preliminary list of 'Tactots favorable” to successful federal advisory committees and 
how these factors determine what type of participation advisory committees can foster. The 
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section closes with ideas for further research. 


Section 1. Background 

Established in 1972, as one of the “openness in government” laws, FACA was designed to 
counter the undue influence of special interests by balancing the membership of federal advisory 
committees and ensuring that committee meetings and minutes were open to the public. It was 
also designed explicitly to control the number and cost of FACAs. At the time of its passage. 
Congress believed that there were too many “inactive, meaningless, obsolete and redundant 
committees” but that many committees were “so powerful that they, in effect, constituted a ‘fifth 
arm of the government’ on top of the legislative, executive, judicial and regulatory or 
administrative branches” (Cardozo 1981, 10).^ FACA was designed to rectify this situation. 
Prior to the act's passage, there were approximately 1,500 to 3,000 federal advisory committees. 
Because there were no registration requirements, however, it is impossible to know the exact 
number (Cardozo 1981, 5). In FY 1997, this number had dropped to 963, with committees 
consisting of 36,586 members and serving 57 federal entities (GSA, 1998). 

The central tenets of FACA require that federal advisory committees: 


• Establish a written charter that explains the mission of the committee; 

• Give timely notice of coirunittee meetings in the Federal Register, 

• Have fair and balanced membership in the committee; 

• Open committee meetings to the public, whenever possible^; 

• Have the sponsoring agency prepare minutes of committee meetings; 

• Provide public access to the information used by the committee; 

• Grant to the federal government the authority to convene and adjourn meetings; and 

• Terminate within two years unless the committee chatter is renewed or otherwise provided 
for by statute. 


^Quoting hearings on S.1637, S.1964, and S. 2064 before the Subcomminee on Intergovernmental Relations of the 
Senate Committee on Government Operations. 92d Congress, 1st Sess., pL 1, at 12 (1971). 

^ Meetings may be closed if they involve “discussions of classified information; reviews of proprietary data 
submitted in support of Federal grant applications; and deliberations involving consideration of information 
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Although there is great variety among federal advisory committees, there are some common 
elements, which suggest ample opportunity for eflective participation. Most advisory 
committees are relatively small, and most committee meetings dealing with environmental issues 
are open to the public. Regular meetings, fixed membership, and a discussion-based format 
provide opportunities for face-to-face discussion and deliberabon between members over a 
relatively long period of time.^ Members are often chosen to represent defined interests or 
interest groups, and membership is “balanced” among a variety of interests (although we will see 
in Section 2 that the issue of balance is a contentious one). The mere existence of a FACA- 
chartered advisory committee suggests that participants and an agency (or Congress, in the case 
of statutorily required committees) were committed enough to an issue to go through the 
chartering process and devote time and funds to its existence. 

But federal advisory committees do not comport with a model of popular grass roots 
participation: they are decidedly “top down” organizations. Committees are established under 
the authority of federal laws, by an executive agency, or by the president.^ All meetings must 
take place in the presence of a government official (the required “designated federal official”). 
Procedural requirements — such as publishing meeting notices in the Federal Register, 
coordinating with an agency on the publication of minutes, and even meeting in government 
buildings — ensure a close tie with agencies. The dissolution of committees is also at the 
discretion of agencies. 

Federal advisory committees fall into three general categories: expert, policy-level, and site- or 
region-specific. Although the boundaries between the categories are not always well defined, 
these distinctions can be drawn on the basis of committees’ missions and membership, and are 
useful for categorizing committees in the discussions which follow. The use of advisory 
committees at the Environmental Protection Agency over the past few years illustrates these 

governed by the Privacy Act" (GSA 1995, 3). 

^ Committees generally exist for at least two years, at which time they are either terminated or renewed. Some 
committees have existed for quite some time. EPA’s Science Advisory Board, for example, is in its 20"' year. 

" Advisory committees are established under FACA in one of four ways: I ) they are required by statute, 2) 
authorized by statute, 3) established under general agency authority, or 4) established under presidential authority 
(generally by Executive Order). Those required by law or established by the president are considered “non- 
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different types of advisory committees. Table t lists some of the expert, policy-level, and site- 
specific committees in use by EPA from 1993 to 1996. 


Table 1: Selected Advisory Committees at EPA 


Expert Advbofv Committ— 


Science Advisory Board 

A technical peer review patter that provides such scientific advice as may be 
requested by the lEPA) Adminisliator' or relevant congressional committees. ■ 

Environmental Fitancial 
Adviaory Board 

A board composed ^dependent experts* to V^vide authoritative analysis and 
advice to the EPA Administrator on finance issues to assist the Agency in canying out 
its environmental mandates.* ^ 

PolletKjeval Advtaory Conwilttaaa 

Study CommMon 

Risk Assessment and Risk 
Management Commission 

A commissioned convened to hnake a fun investigation of the policy implications and 
appropriate uses of risk assessment and risk management in regulatory programs 
under various Federal laws.' < 

StuHSng Advltoiy Commltltu 

Clean Air Act Advisory 
Committee 

A committee formed to provide EPA with advice on a variety of national air quality 
issues related to the implementation of the Clean Air Act Amendments of 1990. 

PoHeyOUoautCommlttte 

Common Sense Initiative 
Council 

A council established to *bring together federal, state, and local government 
representatives, envkonmental and environmental justice leaders, todustiy 
representatives, and other stakeholders to examine the full range of environmental 
requirements atfectina Industr/ in six sectors. ^ 

Refluiatory Msgotfftfon 

Small Nonroad Engine 
Negotiated Rulemaking 
Advisory Committee 

A committBe iormed to negotiate rules on controlling emissions from small nonroad 
engines (less than 25 horsepower) which had been idenlitied by EPA as significant 
contrtbutors of ozone precursors and carbon monoxide in National Ambient Air Quality 
Standard non^iltainmant areas. 

Sito.SpecHlc Advieory Committaes 

Community Advisory Groups 

Local committees 'made up of representatives of diverse community interests and 
piovids a public kmim lor community members to present and discuss their needs and 
concerns about the decisiorHiHking process at [Superfund] sites affecting them.' 
Although not chattered under FACA these committees cornply with the ^rif of 

FACA.« 


a EPA — Science Advisory Board. 1998. http;//www.epa.gov/sciencel/about.htni 
b EPA — Environmental Hnancial Advisory Board. 1998. htq>://www.cpa.gov/erinpage/efabmem.htnU. 
c EPA. 1998. Mandate of the Commission on Risk Assessment and Risk Management. 
hUp7/www.riskworld.coiii/Nreports/lS196/risk_rpt/htinl/nr6aa028.html. 

d Common Sense Initiative Council Federal Advisory Committee. Federal Register (November 3, 1994). 
e EPA. Community Advisory Groups: Partners in Decisions at Hazardous Waste Sites. EPA 540'R-96-043. 


discretionary” while those authorized by law or created under agency authority are considered “discretionary.” 
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Expert committees are designed to provide outsirfe technical advice on issues relevant to the 
function of agencies. As a source of inexpensive outside expertise, they “inject a much-needed 
strain of competence and critical intelligence into a regulatory system that otherwise seems all 
too vulnerable to the demands of politics" (Jasanoff 1990, 1). At EPA, the primary expert 
committee is the 20-year-old Science Advisory Board, which acts as the agency’s technical peer 
review panel. Members of expert advisory committees are typically selected for their expertise in 
particular disciplines, not all of them scientific. The members of EPA’s Environmental Financial 
Advisory Board, for example, are “independent experts drawn from all levels of goveniment...the 
finance, banking, and legal communities; business and industry; and national organizations.” 
(EFAB, 1998). Expert committees are not discussed further in this paper, because there are few 
features of them which would be considered "public participation” in the general definition of the 
phrase.* 

Policy-level conunittees advise on the more value-laden, social dimensions of policy. These 
include committees established to conduct regulatory negotiations and policy dialogues, as well 
as smdy commissions and standing advisory conunittees. In general, policy-level committees 
provide substantive input from the point of view of a variety of stakeholders, act as a sounding 
board for the acceptability of policies, and provide some amount of democratic legitimacy to 
decisions. When an issue is at the “frontiers of science” in which facts are in dispute, policy- 
level advisory committees are often used in conjunction with expert committees to add a social 
dimension to the discussion (Jasanoff 1990, vii). For example, the EPA Administrator’s Toxic 
Substance Advisory Committee (ATSAC) was chartered to advise the agency “on policy, 
technical and procedural matters relating to the environmental, economic, and social aspects” 
related to the Toxic Substances Control Act (TSCA), but to “generally defer” to the Science 
Advisory Board on scientific matters (Ashford 1984, 75). Policy-oriented committees may create 
subcommittees to inform them about the more technical aspects of an issue. 

‘ There are, however, inleresling questions about whether lay people should play a more active tole in expert 
committees. Jasanoff ( 1990) discusses at length the social construction of advice horn expert advisory committees. 
This raises the issue of whether lay people should participate in expert committees or other “objective” policy 
advising roles and whether expert advice can be regarded as objective. It is certainly true that some technical issues 
are not entirely objective: risk assessment, for example, often requires the comparison of many different kinds of risks. 
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Many policy-level committees operate “inside the beltway” and participants may be heavily 
weighted, as one analyst has commented, toward the "usual suspects” — lobbyists for 
environmental, business, and other interests (Applegate, 1997). Regulatory negotiations and 
policy dialogues are designed to generate the substance of environmental decisions through 
consensus among these various stakeholders. The Common Sense Initiative Council, for 
example, brings together — through its six subcommittees — stakeholders from six major 
industrial sectors in order to teach consensus on new approaches to “cleaner and cheaper” 
environmental regulation within the sector. Study commissions are often tasked with producing 
one or a series of reports on a defined topic over a discrete period of time. The 
Presidential/Congressional Commission on Risk Assessment and Risk Management (mentioned 
in the Introduction), which produced a series of reports on the role of risk assessment in 
environmental decision-making, is one such group. Standing advisory committees, on the other 
hand, are often written into legislation to be called upon for policy advice over an indefinite 
period of time. The Clean Air Act Advisory Committee, for example, advises EPA on the 
“potential health, environmental, and economic effects of programs” and their “potential impacts 
on the public, state and local governments, and the regulated community” from the point of view 
of a variety of stakeholders (CAAAC, 1998). 

While expert and policy-level advisory committees are typically of the “inside the beltway” 
variety, site- or region-specific advisory committees deal with a defined geographic area and set 
of stakeholders. Many agencies with environmental responsibilities have moved toward more 
locally-based advisory committees in recent years. Trends in environmental management, such 
as ecosystem management, community-based environmental protection, and integrated watershed 
management, as well as attention to environmental justice issues, have all necessitated the more 
active involvement of local communities and interests. 

At the site-specific level — although participation is still heavily weighted toward interest group 
representation — participants are mote likely to be “closer to the people” than in policy-level 


and thus requires certain subjective valuations. Although (iT^>ortant, these issues are not taken up in this paper. 
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committees. As committees become more site-specific, boundaries between stakeholder 
affiliations are also likely to be more blurred: the leader of an environmental group may also be 
a business or home owner in the region. One might also expect a higher level of interest among 
the wider public in the outcomes of the process, and therefore more widespread participation. At 
the site-specific level, it may be easier to locate and engage poorly funded or poorly organized 
groups. The potential for conflict may also be greater, as the consequences of decisions may be 
more directly borne by those involved. The result is that, while national policy-level committees 
represent a more traditional pluralist approach to decision-making, the site-level committees at 
least approach a more popular model of democracy. 

EPA’s main site specific committees are Community Advisory Groups (CAGs), recently 
established at a handful of Superfund sites (mainly those with environmental justice concerns) in 
order to provide communities with more input and access to site cleanup decisions.^ CAGs are 
not chartered under FACA (this issue is dealt with specifically in Section 4) but comply with the 
“spirit" of the law and serve to illustrate how such site-specific advisory committees can 
function. EPA envisions CAGs as “bottom up” participatory efforts — communities must 
organize themselves prior to being certified by EPA. The groups are explicitly local — EPA 
specifies that at least half of the members should be residents who live near the site with a 
“direct, personal interest in the site.” The other half “might be made up of the medical 
community, local government, or real estate representatives” (EPA, 1996). The most obvious 
distinction between these site-specific groups and policy-level groups is that, in addition to those 
with an obvious conflict-of-interest (such as potentially responsible parties, remedy vendors, and 
lawyers involved in site-related litigation) EPA guidance says that non-local representatives of 
national groups, including environmental groups, should not be involved in the CAG. Instead, 
CAGs are intended as a “public forum for representatives of diverse community interests to 
present and discuss their needs and concerns related to Superfund” (EPA, 1995, 3). 

How an agency uses these three different types of advisory committees reflects the concentration 
of that agency’s environmental management responsibilities. EPA, as a primarily standard- 

^EPA’s community advisory groups (CAGs) were developed in response lo a report issued in April 1994 by 
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setting and rulemaking agency, uses FAC A mainly to charter a number of Washington-based 
expert and policy-level committees. In contrast, the Bureau of Land Management, the largest 
land manager in the western United States, has mostly region-specific committees. Because 
FACA can have different effects on site- and region-specific committees than on policy-level 
committees, these significant differences in focus mean that FACA-related issues can have 
profoundly different effects across agencies. The following section addresses some of the 
“chilling effects” that FACA may have on participation, particularly for the site- and region- 
specific advisory committees. 

Section 2. FACA’s Potential “Chilling Effect” on Public Participation 

Although it was intended to increase public access to advisory committees and reduce the 
influence of special interests, FACA is often cited as an obstacle to public involvement, 
particularly in environmental policy For example, a 1994 study based on interviews with S4 
resource professionals^ found that respondents ranked FACA as the greatest legal barrier to 
ecosystem management (Schlager and Freimund, 1994, 3). This section examines how FACA 
has created such a barrier. In particular, it discusses two forms of a “chilling effect” on public 
participation. In the first, public groups who would otherwise contribute to environmental 
decision-making are confronted by FACA’s procedural requirements and find that they create a 
barrier too high to surmount. In the second, ambiguity about the law’s requirements and 
litigation arising from (or taking advantage oO this ambiguity has created a fear of any type of 
public involvement with entities not chartered under FACA. FACA’s chilling effect, in both its 
forms, is particularly troubling at the local level, where participation may be more ad hoc and 
informal, consensus may be fragile, and problems may involve people who have very real 
personal interests at stake. 


Environmental Justice Task Force (OSWER Environmental Justice Task Force Draft Final Report, EPA 540-R-94-004). 
‘See, for example, U.S. Interagency Ecosystem Management Task Force (1995). Brendler and Grosman (1996), and Schlager 
and Freimund (1994). 

*Those interviewed included *Torest Service Regional Social lienee Coordinators, General Counsels, Regiottal and Forest-level 
Ecosystem Management Coordinators, Forest Supervisors, ENstiict Rangers, BLM plannen. NGOs, and private industry 
executives” (Schlager and Freimund, 1994, 1). 
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Chilling Effect: Procedural Barriers to Grassroots Public Participation 

One way that FACA may introduce a chilling effect on participation is by creating procedural 
hurdles for establishing and operating an advisory committee. These hurdles may be so high 
that, from the public' s viewpoint, overcoming them is simply not worth the effort. As a result, 
FACA can squelch the kind of grassroots or “bottom-up” participatory efforts integral to more 
responsive government in general and place-based environmental management efforts in 
particular. 

One component of the barrier goes to the very heart of grass roots participatory efforts. The cost 
of becoming a formal partner in decision-making processes is paid by trading in a “bottom up” 
ethos for one which is decidedly “top-down.” In establishing and running a FACA committee, 
all roads lead to Washington. Brendler and Crosman (1996, 8) point out, in reference to 
participation in Forest Service decision-making: 

The fact that decisions concerning advisory committees are made in Washington 
removes the chartering process from the local and regional levels, where many 
committees originate and seek to operate. Even requests for chartering that 
originate at Forest Service districts, must rise within a rigid bureaucratic 
hierarchy, increasing the delay and the risk of disapproval. 

Turning over control is not just a psychological barrier — it extends even to the participatory 
process because FACA gives federal agencies power to adjourn meetings, approve agendas, and 
approve membership. Where trust in government is already low, as is the case in many 
environmental contexts, ceding such power to the government may undermine the legitimacy of a 
participatory process from the start. Yet the choice not to charter under FACA excludes a group 
from giving formal advice to agencies. 

Should a group choose to seek a charter under FACA, the hurdles are significant. Approval for 
establishing a new advisory committee must be granted by an agency, the president, or 
legislation. After a new committee is approved, the chartering process can take anywhere from 
six months to a year. Once operating, a committee must notify its sponsoring agency of 
upcoming meetings for publication in the Federal Register, coordinate with a designated federal 
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officer, and often seek approval of all changes in membership. The expended time and effort it 
takes to incorporate a committee often creates unrealistic expectations about the kind of impact 
an advisory committee can have on decision-making. Agencies are often unwilling to, or legally 
restricted from, meeting these expectations. 

The story of the Blue Mountains Natural Resources Institute Advisory Committee (BMNRI) is a 
telling example of the difficulties of forming a FACA-chartered advisory corranittee.'” 

Following legal challenges to President Ointon’s Northwest Forest Plan on the basis of FACA 
violations, the Forest Service required that all non-governmental groups wishing to continue 
advising on Forest Service policy chatter under FACA. BMNRI chose to do so. The BMNRI 
Advisory Committee includes representatives of county, state, federal, and tribal governments 
and non-government institutions and interests. Its objective is to advise the Forest Service on 
resource issues by conducting research, demonstrating technologies, and facilitating cooperation 
among various interests in the Blue Mountains of Washington and Oregon. BMNRI was 
“established” under FACA after being written into the Food, Agriculture, Conservation, and 
Trade Act of 1990 as a result of the sponsorship of Congressman Bob Smith (R-OR). The 
legislation was passed in 1990 and the charter approved in 1991 (although the Institute 
apparently did not find out about the approval until 1994). It took until 1995, however, for the 
Forest Service to approve BMNRTs membership, and only then — five years later — could the 
Institute begin giving formal advice to the Forest Service. Changes of administration, mm-over 
at the Forest Service, and policy changes about what constituted ‘'balance” on committees all 
contributed to the delays. These issues are typical of federal policy-making, but FACA was the 
vehicle by which they were translated, in this case, into a five-year hurdle for bottom-up 
participation. 

Chilling Effect; "FACA-phobia" 

While FACA’s procedural requirements may chill participation by raising barriers to members of 
the public who might otherwise participate, the Act’s ambiguity gives rise to the second form of 

Much of the information on the Blue Mountains Natural Resources Institute conies from conversations with Lynn 
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chilling effect — in this case, on the part of agencies. Dubbed by one observer as “FACA- 
phobia,” the effect arises when agencies choose not to interact with interest groups in ad hoc 
meetings out of confusion over what FACA requires and a subsequent fear of being sued for 
violating it (Brendler, 1996, 46). The fear is well founded. A number of lawsuits described in 
the remainder of this section have charged that agencies have violated some aspects of FACA — 
either by neglecting to charter corrunittees which should have been governed by FACA or by 
violating aspects of the law for committees which were chattered. Prior to these well-publicized 
lawsuits, many agencies used advisory corrunittees without knowing if FACA should govern 
them or not. 

The result of increased legal attention to FACA has been “a fear of litigation that makes agencies 
wary of all kinds of collaborative efforts” (Brendler, 1996, 46). A 1995 report issued by the 
Interagency Ecosystem Management Task Force (lEMTF), an interagency group of senior level 
federal agency officials established in 1 993, recognized this phenomenon. It stated that “many 
federal agency personnel believe that the Act restricts virtually all contacts with nonfederal 
entities, and are fearful that any such contacts will subject them to legal action” (lEMPT, 1995, 
Vol. 1 , 34). FACA-phobia may also be a convenient excuse: some environmentalists charge that 
agencies often refuse to listen or meet with them on the grounds that to do so would be in 
violation of FACA. Regardless of agency intent, FACA-related litigation is clearly a “convenient 
tool for interest groups to stymie a wide array of government actions" (Brendler and Crosman, 
1995, 5). 

FACA-phobia can cause government agencies to pull out of participatory processes or avoid 
them in the first place. The former can be particularly damaging when agencies remove 
themselves from collaborative processes, disrupting what is already often a fragile process. As 
the sponsor of one locally-based collaborative process on forest issues said: “Its been very 
difficult not having the representatives who manage 70 percent of our watershed at the table” 
(Durbin, 1994). 


Starr of BMNRI. 
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Although FACA’s requirements may seem fairly straightforward, most federal agencies find 
them to be extremely ambiguous. Agencies and judges alike are still straggling over the exact 
meaning and scope of the law. According to Croley (1996, p.l20), “different personnel within a 
single agency sometimes disagree about how far their agency can go to promote public 
participation or otherwise consult with outside parties before bumping up against the FACA.” 

There is a great deal of confusion outside of agencies as well regarding what kind of interaction 
is governed by FACA. In Northwest Forest Resources Council v. Espy [846 F. Supp 1009, 1010 
(D.D.C. 1994)] the court referred to FACA as an “uncomfortably broad statute... that would, if 
literally applied, stifle virtually all non-public consultative communication between policy- 
making federal officials and a group of any two or more other people, any one of whom is not in 
government service.” In response to this problem, die Committee Management Office at the 
Oeneral Services Administration (GSA), the agency that oversees FACAs, is currently 
developing new regulations to clarify the kinds of interactions with the public that are subject to 
FACA. 

FACA-phobia arises in large part because of ambiguities in the act. These ambiguities fall into 
three categories; scope, committee membership, and conflict-of-interest. Scope deals with what 
type of participation would fall under FACA. Committee membership deals with how interests 
are balanced on a committee. And, conflict-of-interest deals with balancing the need for 
unbiased advice with the need to involve interested stakeholders. Clarity on these issues would 
give agencies more certainty about the limits of participatory efforts, prevent some of the 
litigation that fuels FACA-phobia, and show where exemptions may be needed in order to foster 
participatory decision-making that is more than cursory. Each of the three issues are discussed 
separately below. 


Scope: What kind of participation is governed by FACA ? 

FACA defines an advisory committee subject to its provisions as follows: 
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“any committee, board, commission, council, conference, panel, task force, or 
other similar group, or any subcommittee or other subgroup thereof (hereafter 
in this paragraph referred to as “committee”) which is- 

(A) established by statute or reorganization plan, or 

(B) established or utilized by the President, or 

(C) established or utilized by one or more agencies 

in the interest of obtaining advice or recommendations for the President or one or more 
agencies or officers of the Federal Government.”" 

On December 2, 1987 the GSA Coirunittee Management Secretariat issued a Final Rule on 
Federal Advisory Committee Management (41 CFR Part 101-6). This rule provides agencies 
with guidance regarding the applicability of FACA, but some of its provisions are not traceable 
to the statutory language, and thus are not entirely dependable, unless courts have drawn similar 
conclusions.'^ In spite of these regulations, the interpretation of the words “established” and 
“utilized” continues to be a point of contention in many FACA lawsuits. Indeed, on August 4, 
1997, the National Academy of Sciences petitioned the United States Supreme Court with 
respect to this exact issue. 


While a cottunon interpretation of the word “utilized” might conclude that FACA ^lies to any 
group from which the President or a federal agency receives advice concerning a particular 
policy, the courts have found otherwise. In Public Citizen v.s. U.S. (491 U.S. at 452, 109 S. Cl), 
a case involving the President’s reliance upon the American Bar Association's (ABA) Standing 
Corrunittee on Federal Judiciary, the court stated; 


“Utilize” is a woolly verb, its contours left undefined by the statute itself. Read 
unqualifiedly, it would extend FACA’s requirements to any group of two or mote 
persons, or at least any formal organization from which the President or an 
executive agency seeks advice. We are convinced that Congress did not intend 
that result. A nodding acquaintance with FACA's purpose.. ..reveals that it cannot 
have been Congress's intention, for example, to require the filing of a charter, the 
presence of a controlling federal official, and detailed minutes any time the 
President seeks the views of the National Association for the Advancement of 
Colored People (NAACP) before nominating Commissioners to the Equal 


" 5 U.S.C. App. n Section 3(2) cited in Croley and Funk (1997, 472). 

’^In Public Citizen v. U.S. the court refused to support GSA's rexulatioru "in interpreting the Act on the grounds dial they 
were not promulgated until many years after the Act's passage and moreover were not promulgated pursuant to any 
statutory authority” (Croley 1996, p.l24). 
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Employment Opportunity Commission.*^ 

In short, any strictly literal interpretation of FACA straightjacicets even the most commonplace 
government dealings. The court based its argument on the fact that applying FACA to the 
president's consultation with the ABA would be an infringement of the President’s power to 
nominate federal judges, and thus a violation of the Constitution’s separation of powers doctrine. 

One interpretation of the Public Citizen ruling is that it allows agencies to “rely on advice or 
recommendations from independently established groups so long as the agency does not exercise 
tight managerial control over such groups” (Croley 1996, 167). Nevertheless, much confusion 
still exists regarding FACA’s reach. For those who are concerned about FACA’s negative 
impact on public participation, the Public Citizen mling is good news; it allows for more 
opportunities for interaction between the public and government agencies without requiring the 
formation of a federal advisory committee. Increased FACA exemptions ate a double edged 
sword, however, because they result in less accountability and less legal recourse for groups 
seeking access to or representation in public decision-making processes. Future modifications of 
FACA, such as those currently being developed by GSA, hopefully will clarify this issue.'* 

FACA’s scope is also limited by the fact that it applies only to groups that give advice as “a 
group, and not as a collection of individuals” {Association of American Physicians & Surgeons v. 
Clinton, 997 F.2d 898, at 913, D.C. Cir. 1993). Moreover, if a group functions as a collective but 
gives only general recommendations that do not relate to a specific policy, then it too will be 
exempt from FACA. Croley (1996, 1 55) states that: 

Providing collective policy advice to an agency on a specific issue renders an 
agency-established assemblage a group under the FACA, no matter how 
informally organized the group may be. At the same time, agency-established 
groups that do not provide specific advice on some policy issue fall outside of the 
act, no matter how formally organized they may be. 


491 U.S. at 452-53 cited in Croley and Funk (1997.469). 

'^See Diagram 2 in Croley (1996) for a helpful analysis of the lands of acdviiies or committee characteristics that trigger 
FACA. 
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Thus, the applicability of FACA depends less on the character of the group and more on the 
purpose for which the group is convened. While the courts may make such a distinction, many 
federally-chartered advisory committees currently in existence, such as EPA’s Good Neighbor 
Environmental Board, are chartered to explore issues that do not necessarily relate to a specific 
policy under consideration. Indeed, advisory committees that are chartered to discuss “general” 
policy issues tend to be created in order to address important, controversial topics, such as 
President Clinton’s recently chartered advisory committee on race, and therefore benefit 
considerably from FACA’s openness and balance requirements. 

FACA does not prescribe remedies for violation of its scope provisions. With only one 
exception, federal courts have allowed agencies to make use of material developed in violation of 
this aspect of FACA, arguing that to order agencies to abandon fact-finding reports and/or 
recommendations that have already been completed would be excessive. For example, in a case 
in which the California Forestry Association sought to prevent the United States Forest Service 
from relying on a report that was developed in violation of FACA, the court argued that “the 
preparation of the report has already consumed millions of dollars. If the Forest Service needs a 
scientific evaluation of the Sierra Nevada for its own use, an injunction prohibiting its use of the 
SNEP study would requite it to commission another (presumably duplicative) study of the Sierra 
Nevada” (California Forestry Association v. United States Forest Service, 102 F.3d 609, 614 
D.C. Cir. 1996). 

In Aiabama-Tombigbee Rivers Coalition v. Fish and Wildlife Service [26 F.3d 1 103 (1 1th Cir. 
1994)], however, the judge did prevent the government from using a report prepared in violation 
of FACA. This one exception provides illuminating insights into the fine line agencies must 
walk in deciding whether to invoke FACA when soliciting advice. The case concerned a report 
prepared by a scientific advisory committee that was formed after the U.S. Fish and Wildlife 
Service (FWS) published a proposed rule to list the Alabama Sturgeon as an endangered species. 
The advisory committee, which was charged with assessing the current status of the species, 
consisted of four non-govemmental scientists appointed by FWS. Originally, FWS had intended 
the scientists to provide individual evaluations and recommendations, thereby exempting the 
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committee from FACA. However, shortly before the committee was convened, FWS 
“substantially changed the structure of the ‘panel.' 'Hie modified stracture . . .was for the 
scientists to meet and compile a single collective report” (Alabama, 1 105). When the Alabama 
Congressional delegation expressed concern about the possibility of bias, FWS added five new 
scientists, but rejected all of those proposed by the delegation. A few days before the report's 
planned release, the Alabama-Tombigbee Rivers Coaiition (a group of thirty-four businesses and 
organizations operating in Alabama and Mississippi) filed a complaint seeking a temporary 
restraining order and a permanent injunction against the release, use of, or reliance upon the 
report on the grounds that FWS had violated FACA’s fair balance and openness provisions. The 
court stated that “to allow the government to use the product of a tainted procedure would 
circumvent the very policy that serves as the foundation of [FACA].” Furthermore, it found 
“injunctive relief as the ortly vehicle that carries the sufficient remedial effect to ensure future 
compliance with FACA’s clear requirements” (Ibid . 1 107, emphasis added). 

Committee Membership: Who should participate? 

Prior to FACA, at least 105 of the 155 members of the National Petroleum Council, a 
government advisory committee, were directly involved in the oil industry (Gage and Epstein, 
1977, 50(K)5, footnote 36). Today, this would be a clear violation of FACA’s requirement that 
advisory committees be “fairly balanced in terras of the points of view represented and functions 
to be performed” (FACA, Section 5(b)(2)). In most instances, however, determining whether a 
committee is in compliance with FACA’s balance provision is not so simple. As many have 
pointed out, the Act's language leaves much room for interpretation of its use of the word 
“balanced.” Must a committee “be divided evenly by interest sectors or is one member, with a 
viewpoint differing from the majority, sufficient to balance a comraittee?”(Gage and Epstein 
1977, 50004). The general consensus in the legal literature is that the criteria for balance should 
vary according to the subject matter of the committee. Thus, “where the issues are broad and 
policy-oriented, advisory committees should also be broadly representative, along technical, 
social, and political dimensions. By contrast, where the issues are more technical . . . FACA may 
be satisfied by an adequate representation of relevant scientific viewpoints” (lasanoff 1990, 47). 
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FACA itself contains no specific guidelines regarding recruitment or membership. When a 
committee is created by an agency, the burden is on the agency to determine how to interpret the 
word “balanced." For example, a DOE memo regarding committee membership states that, in 
addition to complying with FACA's guidelines, “consideration shall also be given to such 
interests as the geographic regions of the country; minority groups; women’s organizations; 
public and private academic institutions, including Black Colleges and Universities; physically 
challenged individuals and groups; and the public at large" (DOE 1996). When a committee is 
created by Congress, on the other hand, the statute normally specifies the size and duration of the 
committee, the interests to be represented, the qualifications necessary for membership, and the 
recruitment procedures to be undertaken.'* 

Conflici-of-Interest: Who shouldn't participate? 

In addition to the ambiguity surrounding the issue of balanced membership, another common 
criticism of FACA is that it contains no provisions for preventing conflict-of-interest among 
those who serve on the committees. Indeed, some have argued that FACA's fair balance 
requirements require the participation of “not only those who ate to be regulated, but also those 
who would be benefited" (Nuszkiewicz 1992, 968). In National Anti-Hunger Coalition v 
Executive Committee (557 F. Supp 524, D.D.C. 1983), Judge Gerhard Gesell took a similar 
position, regarding the Grace Commission which was established in order to make 
recommendations about a federal food-stamp program. He ruled that the commission had 
violated FACA's balanced membership requirement because it did not include someone who 
would be directly affected by the program, namely a food stamp recipient (Nuszkiewicz 1992, 
969). Judge Gesell’s argument implies that FACA’s balance provisions can only be satisfied 
through direct participation, and not through representation of those interests, through, for 


’’For eximple, lesislatioo enacting the National Gambling Impact Study Commission first states the role of the 
commission - "to conduct a comprehensive legal and factual study of the social and economic impacts of gamblmg in the 
United Stales on - A) Federal. Slate, local, and Native American tribal governments; and B) communities and social 
institutions generally, including individuals, families and businesses within such communities and institutions" and then 
provides that “members shall be individuals who have knowledge or expertise, whether by experience or training, in 
matters to be studied by the Commission . . . and may include Federal, Stale, local, or Native American tribal officers or 
employees, members of academia, nonpiofil organizations, or industry, or other interested individuals" (Smith 1 997, p.29, 
quoting Public Law 104-169, llOStat. 1482, August 3. 1996). 
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example, a low-income advocacy group. 

Such an interpretation of FACA’s balance requirements poses some serious problems with 
respect to conflict-of-interest law. The United States Code makes it a criminal offense to : 

participate personally and substantially as a Government officer or employee 
[including a special Government employee], through decision, . . . 
recommendation, the rendering of advice, investigation, or otherwise, ... [in any] 
particular matter in which, to his knowledge, he, his spouse, minor child, general 
partner, ... or organization . . . has a financial interest (Nuszkiewicz, 1992, 960 
quoting 18 U.S.C., Section 208, Supp. 1 1989). 

From a legal standpoint, therefore, the question of whether a FACA member with a financial 
interest in the committee’s charge is violating conflict-of-interest law rests upon the question of 
whether or not (s)he is considered to be a special government employee. This, in turn, depends 
on whether the member was selected in an individual or a representative capacity. If an 
individual is selected to serve in an independent capacity based on his/her individual 
qualifications, then (s)he is considered to be a special government employee, and is required to 
submit either confidential financial disclosure statements or public financial reports. By contrast, 
if an individual is selected as a representative of a group, then (s)he is not considered a special 
government employee and therefore not subject to conflict-of-interest law. 'Hiere is no simple 
answer to whether FACA members serve in an individual or representative capacity. In some 
instances, particularly in the case of scientific/technical committees, members are selected for 
their individual expertise. However, in the case of federal advisory committees dealing with 
policy issues, such as EPA's National Environmental Justice Advisory Council, members ate 
more likely to be selected as representatives of particular interests. 

Conclusion 

Although both types of chilling effects discussed in diis section — the barrier to "bottom up” 
participation and FACA-phobia — theoretically affect all types of advisory committees, the 
greatest impact is likely to be felt among the site- and region- specific committees. Agencies, 
such as EPA and DOE, the majority of whose advisory committees deal with national policy- 
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making, are subject to less FACA-ielated criticism — and are much less fearful of lawsuits 
resulting from it — than the Forest Service and Bureau of Land Management, the majority of 
whose advisory committees deal with local and regional issues. As all of these agencies pursue 
more participatory management efforts aimed at the local level, FACA’s procedural requirements 
will circumscribe the ability of groups to form and provide timely advice. Moreover, it is in this 
atmosphere where issues of “balanced” membership and conflict-of-interest are likely to be most 
fuzzy and untested in the courts. Local stakeholders are more likely to represent a variety of 
interests — one member can quite easily be an environmentalist, business owner, taxpayer, and an 
array of other “interests.” How should these multiple interests be balanced? It is also more 
likely that members will be participating in an “individual manner,” creating complicated 
conflict-of-interest issues. How should the need for involvement by affected locals be balanced 
against their obvious personal interest in the outcome of decisions? Unfortunately, it is also in 
this arena where avoiding FACA by circumscribing participation may have the most devastating 
effect on trust and perceptions of agency legitimacy. 

The chilling effects discussed in this section are not the only ones by which FACA has 
influenced public participation. FACA has also provided a lever by which the number of 
advisory committees can be reduced in the name of fiscal responsibility. Recent efforts to limit 
the number and costs of advisory committees have come up against a countervailing effort to 
make federal policy-making more participatory. The next sections examines how these 
competing trends have played out in the government as a whole, and in three agencies with 
environmental responsibilities. 

Section 3. Trends in Federal Advisory Committees (1985-1997) 

Because they are often taken to be unnecessary or wasteful, advisory committees have long been 
a popular item on the budgetary chopping block. In fact, one of FACA’s original goals was to 
reduce the number of advisory committees. While the law acknowledges that advisory 
conunittees can be a “useful and beneficial means of furnishing expert advice, ideas, and diverse 
opinions to the Federal Government,” it also explicitly states that they should be used sparingly. 
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Stating that “new advisory committees should be established only when they are determined to be 
essential and their numbers should be kept to the minimum necessary” (FACA, Section 2(a) & 
2(b)(2)). 

The (aw continues to be a lever for reducing the number of advisory committees. The Clinton 
Administration’s “reinventing government” initiative included strong measures to reduce the use 
of advisory committees in order to lower related expenses. In particular, Executive Order 12838, 
signed on February 10, 1993, ordered agencies to reduce the number of discretionary committees 
(those “authorized” by Congress or established by agencies) by one-third. New discretionary 
committees that exceeded an agency’s ceiling, as established by the Executive Order, were 
subject to review and approval by the Director of the Office of Management and Budget. In 
order to ensure that agencies reduced the costs, as well as the number of committees, Vice- 
President Gore also issued a memorandum on June 28, 1994 in which he directed agencies to 
lower their advisory committee expenditures by at least S percent. While this may seem like a 
fairly modest goal, it is a tall order given that total federal advisory committee expenditures have 
risen almost every year since 1985. 

At the same time that the Clinton Administration has asked agencies to reduce their use of 
advisory committees, it has advocated that agencies broaden participation in regulatory decision- 
making and experiment with consensus building techniques. Croley (1996) points out that 
“establishing cooperative working relationships with outside parties is precisely the type of 
agency activity that could in many circumstances trigger the FACA thereby requiring the 
creation of advisory committees” (1996, 114). The encouragement of public involvement on the 
one hand, and the restriction of the use of advisory committees on the other, places federal 
agencies in a bind since they “cannot form more cooperative partnerships with parties interested 
in regulatory issues and, simultaneously curtail their use of advisory committees” (Croley, 1996, 
114). In order to negotiate this dilemma, agencies can either avoid public participation altogether 
or utilize alternative forms of public involvement which do not trigger FACA. 

This section describes the impacts of these competing policy trends by examining the change in 
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the use, cost, and membeiship of advisory committees over the past decade. It looks at 
government-wide aggregate data and at data for three agencies with significant environmental 
responsibilities — ^EPA, DOE, and DOI. It addresses the questions of whether these forces have 
resulted in more or less participation, and what type of participation has been encouraged or 
discouraged. 

Government-wide Trends 

Aggregate data indicate that, although the number of committees have gone down since 1993, 
costs have not. The number of advisory committee members and meetings have also continued 
to rise. As indicated in Figure 1, between 19SS and 1992, the number of advisory committees 
rose gradually, from 926 to 1,141. Since then, their number has declined until a small rise in 
1997. During the same period, the number of members serving on advisory committees has 
generally risen. In 1997, while committees were down to 963 from 1,141 in 1992, membership 
had climbed from around 29,000 to a record high of 36,586 over the same period (GSA 1998). 
This increase in the number of committee members is partly due to a proliferation of 
subcommittees. Rather than creating entirely new committees with their own charters, agencies 
often seek to avoid administrative hassle by creating subcommittees of existing committees. 
While the members of subcommittees are included among GSA’s record of total members, the 
subcommittees are not counted as separate committees. Corrunittee mergers also reduce the 
number of individual advisory committees without reducing the total number of members. 

Along with the number of committee members, costs have also risen. The federal government 
spent $169 million on advisory committees during fiscal year 1997, compared to approximately 
$110 million in 1985.'^ In real terms, committee costs in 1997 had risen 54 percent from 1985 
and 23 percent since 1994. In the face of the Clinton Administration’s goal of reducing FACA 
expenditures by 5 percent, this increase is quite large. 


'Unless indicated otherwise, all expenses are provided in 1995 dollars. See Appendix A for exact figures. Costs were 
adjusted for inflation using the CPI-U, for ail urban consumers for major expenditure classes. Table 6-56. Economic 
Report of the President. February 1 996. 
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Figure 1. Total Federal Advisory Committees and Membership, 1985-1997 



F«dorai Qovernn:dnt 


Source: General Services Administration, Annual Report of Ae President on Federal Advisory Committees, FY 1985 -FY 1997 


Figure 2. Total Federal Advisory Committee Meetmgs and Cost, 1985-1997 


federal Qovernment 


Source: Gaieral Services Administration, Annual Report of the President on Federal Advisory Committees, FY 1985 - FY 1997 
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EnvinmmeiM Pnritetton Agency 

At the end of FY 1997, EPA had 27 committees, a large increase from 1985, when it had seven, 
but only a small increase since 1993, when it had 25 (See Appendix B). As indicated in Figure 3, 
the number of members saving on EPA’s advismy ccmunittees nearly doubled from 1993 to 
1997. Since agencies must pay for travel and per diem expenses for committee luembeis and 
staff, this increase in membership has resulted in a substantial increase in costs, which more than 
tripled since 1993. 

EPA’s advisory committees met over twice as ftequently in FY 1995 as in FY 1994 Imt the 
number of meetings has since dropped off (See Figure 4).*’ The increase is mainly due to the 
Common Sense Initiative Council (CSIC), chartered in 1995 to develop “cleaner, cheaper, 
smarter” environmental management solutions. CSIC consists of one parent council (made up of 
32 senior level representatives of a variety of interests ranging from small business to 
envirmunental justice) and six business sector subcommittees. Including its subcommittees, 
CSIC met 1 5 1 times in FY 1995 (almost half of EPA’s total FACA meetings) and cost the 
agency about $2.8 million. The Science Advismy Board had the next highest number of 
meetings — a total of 41. The combined cost of these two connnittecs constituted about 50 
percent of EPA’s total FACA expenditures in FY 1995. 

Department of Energy 

As indicated by Figure 5, the number of DOE advisory committees has grown since 1993. DOE 
had a total of 22 advisory cortunittees in existence at the end of FY 1997 in comparison to 17 in 
1993 (sa Appendix C). Membership has also grown. In 1997, DOE’s advisory committees had 
a total of 808 members, a 25 percent rise over 1993’s 645 members. 

As indicated in Figure 6, FY 1996 set a record for the number of meetings held, while 1995 set a 
recmd for costs associated with DOE’s advisory cortunittees. Similar to the Conunon Sense 


dioakl be noted that FACA meetings can be scheduled for as long as two or three days. 
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Figure 5. DOE Advisory Committees and Membership, 19S5-1997 


Source: General Services Administration, Annual Report of dte President on Federal Advisory Committees. FY 1985 • FY 1997 


Figure 6« DOE Advisory Committee Meetings and Costs, 1985-1997 



Source: General Sernces Administration. Annual Report cf the President on Federal Advisory Committees, FY 1985 • FY 1997 


Resources for the Future 


27 








155 


Federal Advisory Committee Act— DRAFT 

Initiative Council at EPA, one of DOE’s committees, the EnviitHunental Management Site- 
Specific Advisoiy Board (SSAB), held the majority of the agency’s meetings. The SSAB 
consists of one central committee and 12 subcommittees, one subcommittee for each m^or DOE 
clean-up site. 

Dqyarlment of Interior 

As indicated by Figure 7, DOI’s committees reached a peak of 186 in 1993, and then declined, 
largely as a result of mergers, to 1 10 by the end of FY 1997 (see Appendix D). In contrast to 
DOE and EPA, committee membership at DOI has in fact decreased since 1993. While 1,779 
committee members served in 1993, only 1,428 served during 1997. These trends can mainly be 
explained by the Bureau of Land Management's consolidation, in 199S, of 83 District Advisoiy 
Councils and District Grazing Advisoiy Boards into 23 Resource Advisoiy Councils covering the 
same geographic regions. Although each newly-formed committee met only a few times in 1995, 
by 1996 many met over six times during the year, leading to a rebound in the number of 
meetings, number of members, and cost. The consolidation has lepottedly also hioadened the 
diversity of stakeholders involved.'* 

Discussion 

Based on this data, what can we say about the trends in participation through advisory 
committees? Aggregate data — as well as some agency level data — show a reduction in 
conunittees; but, the numbra- of members, the number of meetings and costs have mostly risen 
since 1993. As discussed above, these trends can largely be explained by the proliferation of 
subcorrunittees and the intensive use of committees for mi^r policy initiatives, such as the 
Cormnon Sense Initiative. All of these data suggest that, at least in terms of person-hours spent 
on participation — the efforts to limit the number of advisoiy committees have not led to much of 
a reduction in existing levels of participation through advisory committees. 


" Conversation with Karen Slater, Intergovernmental Affairs Group, Depamnent of Interior (March 24, 1998). 
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Saitrce: General Services AJmiitistration, Amml /Upon the Pnsuiaii on Fetieral Advisory Camtniaees, FY 1985 -FY 1997 


Figure 8. DOI Advisory Committee Meetings and Cost, 1985-1997 
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SovKt: Gmend Services Athmnistration, Awusai Report the President tm Federal Advisory Committ^g, FY 1985 - FY 1995 
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One important question that these data do not answer, however, is to what extent the ceilings 
placed on advisory committees have quashed participatory efforts before they were bom. 
Anecdotal evidence, at least, suggests that agency personnel are under pressure not to increase 
the number of advisory committees. According to one employee at EPA, the ceiling on advisory 
committees has made participation a much more constraint-driven process.” Although useful 
stakeholder coimnittees have not been eliminated, personnel know that they can not add more. 
They are left to choose among 1 ) creating subcommittees of existing FACA committees, 2) 
limiting the advice giving or consensual mission of advisory committees (thereby avoiding a 
FACA trigger) or 3) avoiding participation altogether. 

This potential pre-emptive strike on participation created by the administration's policy to reduce 
the number of advisory committees adds one more element to the “chilling effects” discussed in 
the previous section. One way to see how these forces have affected public participation in 
government decision-making is to look at recent efforts across a number of agencies to institute 
site- and region- specific advisory boards and how these efforts have dealt with FACA. 


Section 4. Site-Specific Advisory Boards at Five Agencies 

All agencies with environmental responsibilities have seen recent attention to site- or region- 
specific advisory committees. EPA, DOE, and DOD have all instituted site-specific advisory 
boards at contaminated or potentially contaminated sites under their jurisdictions. The Bureau of 
Land Management (in the Department of Interior) and the Forest Service (in the Department of 
Agriculture) have made efforts to utilize regional advisory boards to assist in land and forest 
management decisions. All of these initiatives represent recent and mostly innovative policy 
^proaches, suggesting that they ought to carry enough political weight to Justify agency’s efforts 
in incorporating the new committees under FACA. Yet, as discussed in Section I, site-specific 
committees are those most likely to tun afoul of FACA’s “chilling effects" and all efforts to 
expand the number of advisory committees are now subject to the administration's ceiling. How 

Conversation with Deborah Dalton, Deputy Director, Consensus and Dispute Resolution Program, U..S EPA. 
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different agencies have dealt with FACA in creating these conunittees reveals the extent to which 
FACA creates a barrier to participation. It also provides insights about how different agencies 
feel the forces of committee ceilings and FACA-phobia. It is useful to group the discussion 
around two sets of comparisons — EPA, DOE, and DOD on the one hand — and the Bureau of 
Land Management and the Forest Service on the other. 

In the first comparison group, DOE is perhaps the most uninteresting case with respect to FACA, 
mainly because its twelve site-specific advisory boards (SSABs) are chattered under the law 
(FFER 1996, 47). Rather than threaten the administration's ceiling, however, DOE made the 
decision to chatter its SSABs, not as separate advisory committees, but under one charter. In this 
way, they get twelve committees, but only have to claim one — the Environmental Management 
Site Specific Advisory Board. Not incidentally, this one committee accounted for ISl out of 199 
advisory committee meetings, and nearly 40% of total advisory committee costs at the agency, in 
1996 (GSA, 1997, 7&21). 

DOD has formed approximately 200 Restoration Advisory Boards (RABs) at its closing and 
operating bases around the country. Unlike DOE, DOD has not chartered these committees 
under FACA. Chartering so many RABs under FACA was simply impractical — it would blow 
through the ceiling on advisory committees and create huge procedural commitments on the part 
of the agency. DOD’s resolution has been to avoid chattering under FACA by complying with 
the spirit of the act — in terms of requirements such as openness and balance. In order to avoid 
triggering FACA, or bringing on litigation charging as much, DOD explicitly avoids seeking 
consensus among participants. As long as input comes from individuals on the advisory 
committee, rather than the advisory committee as whole, DOD feels that its actions do not violate 
FACA.™ It is a fine line: according to one employee, if everyone on a committee starts to say 
the same thing, DOD can listen — the department just can’t make any effort to seek agreement 
among members. 

In taking this approach, DOD was following the guidance of the Federal Facilities Environmental 
“ Conversation with Marilynn Null, Air Force (March 25, 1998). 
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Restoration Dialogue Committee (FFER). This committee was formed in 1992 by EPA to 
develop recommendations for increasing public involvement in environmental cleanup decisions 
at federal facilities. In its 1993 Interim Report, FFER recommended that agencies use citizen 
advisory boards in order to obtain input from stakeholders affected by contaminated sites. FFER 
recommended that the boards adhere to the spirit of FACA (that committees be balanced, hold 
open meetings, and provide public notice), but advised against chartering them under FACA in 
order to avoid its administrative requirements. It stated that “many of the administrative 
provisions in both the FACA statutory language and its implementing regulations are 
burdensome at best and intrusive in many cases” (FFER 1996, 54). The report also noted that 
some of FACA’s provisions, such as announcing meetings in the Federal Register, are 
inappropriate in a local context: “For local advisory boards, mechanisms such as publication in 
local papers or notice by mail may be more effective” (FFER, 1996, 54). 

In following FFER's advice, DOD’s efforts to avoid FACA have limited many of the most 
potentially beneflcial aspects of public involvement. In particular, they have hampered 
opportunities for reducing conflict and generating more satisfying decisions through deliberation 
and consensus-seeking. In fact, according to one employee, if people begin to agree too much on 
an issue, DOD knows it is in dangerous legal waters.^' To the extent that they can consider the 
output of advisory committees only as advice, they also risk making participation a cursory, 
therapeutic exercise — alienating those who have taken the time to be involved. Some committee 
members have complained that the restrictions on seeking advice undermines the credibility of 
the process — it is easier to ignore a bunch of individual voices than to ignore a committee 
speaking as one. 

EPA has taken a similar approach as DOD in complying with the “spirit” of FACA, but deciding 
not to chatter its community advisory groups (CAGs) under the law. In justifying this decision to 
the General Services Administration, EPA stated that “We believe community-based groups 
working together to solve local environmental problems should not be subject to FACA. 
Requiring such groups to be chattered under FACA or burdened with FACA regulations could be 

’’ Conversation with Marilynn Null, Air Force (March 25, 1998). 
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a disincentive to forming such a group” (Wells, 1997). EPA avoids triggering FACA by keeping 
CAG formation and operation at arms length. According to agency personnel, EPA avoids 
FACA by not setting up committees, not funding them, and not mnning them.“ Instead, they 
simply encourage their formation and support their work: according to EPA guidance, “EPA will 
not establish or control CAGs; however, the Agency will assist interested communities in CAG 
activities” (EPA, 1995, 2). Unlike DOD (and as we will see, the Forest Service), however, EPA 
appears to be more willing to encourage consensus and to let the committee speak as the voice of 
the public: 


EPA anticipates that the CAGs will serve primarily as a means to foster interaction 
among interested members of an affected community, to exchange facts and 
information, and to express individual views of CAG participants while attempting to 
provide, if possible, consensus recommendations from the CAG to EPA.. ..Since the 
CAG, by definition, is intended to be representative of the affected community, the 
regulatory agencies will give substantial weight to the preferences expressed by CAG 
members. (EPA, 1995, 2 &1 5) 

Of all of the five agencies discussed here, EPA appears to be the most comfortable operating 
outside of FACA, while not also circumscribing the influence of these committees on decision- 
making. The tension inherent in this approach however, is summed up by one EPA employee: 

It appears that unless an advisory committee is chartered under FACA, members can’t 
provide consensus advice to the agency. This restriction forces us to act out a charade 
whereby we claim that local committee members are providing ‘individual advice’ 
instead of reaching consensus despite the fact that the real value of these committees’ 
recommendations is precisely that they do represent a broad based consensus view. 
Citizens have no patience with this sort of sophism. (Pennock, 1997, 1) 


It is clear that even at EPA, if efforts to engage locrd communities are working, it is in spite of 
FACA, not because of it. It may well be that the most effective public participation efforts are 
violations of the law. 


The second comparison group includes the Bureau of Land Management (BLM) and the Forest 
Service. In this case, it is BLM that is the less interesting case with regard to FACA. As 


^ Conversation with Leslie Leahy, U.S. Environmental Protection Agency (July 1, 1998). 
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mentioned above, BLM has established 23 regional Resource Advisory Councils (RACs) for 
region-specific advice and has chartered them ail individually under FACA. Chartering under 
FACA appears to give BLM some flexibility in die extent to which it can rely on RACs for 
advice. In the words of Secretary of Interior Bruce Babbitt. RACs ate intended to “advise... on a 
variety of land management issues” and have “helped establish a model for collaborative 
management of the public lands” (BLM, 1997) 

The Forest Service is quite a different story. Rather than chatter committees under FACA like 
BLM or risk triggering the act like DOD, the Forest Service appears to have dealt with FACA by 
keeping the public at arm’s length. There is irony in this. Much attention to FACA’s impact on 
participation arose from events surrounding the Clinton administration’s Northwest Forest 
Management Plan — an effort which, in its rhetoric at least, embraced grass roots collaborative 
processes as a vision of the future for federal forest management. In 1993, Secretary of the 
Interior Bruce Babbitt even visited one grass roots consensus group — the Applegate Partnership 
in Southwestern Oregon — saying “I may be a witness today to a very important beginning. It’s 
important to know there are a few places on this battlefield where people have put down their 
weapons and started talking to each other” (Durbin, 1994). 

The Clinton administration’s subsequent Northwest Forest Plan called for similar approaches 
throughout Northwest forests. But following lawsuits charging that the Forest Plan had violated 
FACA (for reasons unrelated to these consensus groups) the Forest Service pulled out of 
involvement in most of these local participatory efforts.^ Consensus groups were given the 
option to charter under FACA or members could participate in 12 region-specific committees 
organized under the FACA-chartered Provincial Interagency Executive Committee. 

Most consensus groups have not chartered under FACA and many stakeholders expressed — at 
least initially — reluctance to participate in the Forest Service’s FACA coirunittees (Durbin, 

^ The lawsuil was the previously cited Northwest Forest Resources Council v. Espy in which the Forest Service was 
charged with violating the law by inappropriately excluding the public from access to a scientific panel engaged in 
research efforts supporting President Clinton's NorthweM Fewest Plan (Pryne, 1994). The Forest Service responded 
to the lawsuit by halting any activities which might violate FACA, including collabcn^ve decision-maldng efforts 
(Brendler and Crosman, 199S, 1). 
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1994). As these FACA committees teach their five year mark, stakeholders are participating, but 
the committees have been most successful for advising on narrow topics rather than undertaking 
the wide-ranging deliberations that might substitute for the work of the consensus groups.^ For 
groups not chartered under FACA, the lengths that the Forest Service goes to in order to avoid 
triggering the law have seriously hampered opportunities for constmctive participation in 
decision-making. For example. Forest Service personnel avoid going to the same people over 
and over again for advice. As one Forest Service employee states, if the number of people they 
consult starts to narrow down, a “ted flag” goes up that they might be triggering FACA.^’ This 
statement echoes a 1995 policy memo from Forest Service Chief Jack Ward Thomas to all Forest 
Service employees, stating that personnel can meet with non-govemmental groups, “to hear their 
opinions, views, and advice; however, no group can become a preferred source of advice for the 
agency without sparking FACA concerns.” The memo goes on to suggest the Forest Service’s 
acute sensitivity to FACA-related litigation: “Remember too, that public perception is 
everything. If people observe you holding repeated private meetings with the same group, they 
may feel excluded and assume that FACA committee-formation requirements are being violated” 
(Thomas, 1995). Ip short, while the Forest Service would listen to the input of consensus- 
seeking stakeholder group, they would treat it just like input from an individual attending a 
public hearing or public meeting. 

An examination of site- and region- specific advisory committees has underlined the comment 
from one EPA employee cited earlier — that the process of participation has become constraint- 
driven. In the best case, agencies become more creative about how they charter committees: 
DOE chose a twelve-in-one approach in order to avoid the ceiling on committees, while BLM 
chose to consolidate and achieve the same goal. In the more disturbing cases, agencies have 
intentionally limited their receptivity to the full potential of participation. DOD has drawn the 
line at receiving consensual advice, while the Forest Service has shut itself off from what had 
only recently had been claimed to be the wave of Che future in forest resource management. 


” Conversation with Vai Chambers, Public involvement and Program Manager, U.S. Forest Service (July 6, 1998). 
” Conversation with Val Chambers, Public Involvement and Program Manager, U.S. Forest Service (March 25, 
1998). 
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Thus far we have discussed the implications of FACA for reducing participation by preventing 
participatory efforts before they start or eliminating them in order to trim federal budgets. But a 
number of FACA-chartered committees operate every year — 963 in 1997, involving 36,586 
members. FACA committees may only be second to public hearings in the number of non- 
governmental people they bring into administrative decision-making. The next section of the 
paper turns to how well these efforts perform when evaluated against some criteria for 
“successful” participation. We move horn FACA’s potential for reducing participation to its 
potential for fostering it. 


Section S. Evahiation of Federal Advisory Committees as Public Participation Mechanisms 

The following section discusses how one might evaluate non-expert advisory committees as 
public participation mechanisms. What, for example, do government agencies hope to achieve 
by forming advisory committees? What are the goals against which advisory committees might 
be judged and how can we ascertain whether or not those goals have been met? Before answering 
these questions, it is helpful to locate our discussion in the context of the literature on public 
participation. 

Any evahiation of public participation contains, either explicitly or implicitly, a set of 
philosophical assumptions about how denrocracies should function. At one end of the spectrum 
ate those who argue that public policy should be left to the “experts.” Fiorino (1S190, 27) 
summarizes (but does not necessarily agree with) this position as follows: “Given the sheer 
complexity of the issues, the ‘transcientific’ nature of the factual premises, and the rapid changes 
in the definition of problems and their solutions, the lay public lacks the time, information, and 
inclination to take part in technically based problem solving.” At the other extreme are those 
who value greater public participation as an end in itself, regardless of its policy impact or cost. 
Sheila Amstein, author of the oft-cited “A Ladder of Citizen Participation” (1969), is often 
associated with this position. According to Lynn and Kartez (1995, 99), Amstein believes public 
participation should “create citizen power through a partnership with citizen authorities, if not 
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outright citizen control." 

The criteria developed in this section fall somewhere in the middle of this debate — they 
recognize a legitimate role for the public in decision-maldng, but see it as a necessarily shared 
responsibility with government. In this, our perspective is more akin to that of Edmund Burke 
(1968), who advocated citizen participation on the grounds that it serves “important legitimating 
and efficiency functions for public institutions by educating the public" (Lynn and Kartez 1995, 
89). He also believed that the public is capable of providing the government with knowledge and 
ideas that have the potential to lead to innovative policy solutions. 

The first step in any evaluation is to identify the goals of the particular program or policy to be 
evaluated. In any public participation process, each party has a set of goals which they hope to 
achieve as a result of the process. Mote often than not, different parties' goals will conflict. 
Consider a hypothetical committee convened to address the issue of urban sprawl. 
Environmentalists on the committee may evaluate the process according to whether they were 
able to prevent development, while real estate developers may use just the opposite criterion. 

Despite their conflicting goals, however, the parties do have some common interests. For 
example, both sides may seek a fair and efficient process. These common interests suggest a set 
of “social” goals for public participation — goals which public participation ought to be expected 
to achieve but which transcend the specific interests of parties involved in a decision. The 
benefits of these goals spill over from the participants themselves to the regulatory system as a 
whole. How well they are achieved often depends as much on how participants feel about the 
decision-making process as by the substantive decisions made during it. 

Based on a review of the public participation literature, we have developed a list of six social 
goals (see Table 1) which government agencies may find useful for evaluating their public 
participation programs. These include: 

1 . Increase public awareness and understanding of a particular issue or policy; 

2. Increase agency’s understanding of the values, preferences and policy recommendations of 
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potentially affected interests; 

3. Generate new policy alternatives or policy-relevant information; 

4. Increase trust in agency; 

5. Reduce conflict among stakeholders; and 

6. Cost-effectiveness. 

Some argue that the criteria used to evaluate public participation should be based entirely on the 
substantive contribution of public participation to decision-making. Gage and Epstein (1977, 
S(X)10), for example, assert that if federal agencies ignore the advice of advisory coirunittees 
“then the whole process is useless and ought not to exist." However, this assessment ignores the 
social “outcomes” — such as education, trust, conflict reduction — that can be achieved by the 
process of public participation which might result from the work of an advisory committee. For 
example, an agency might gain tremendous insight into a policy area as a result of a conunittee’s 
recommendation, but feel compelled to reject it for political or budgetary reasons. This does not 
mean that the agency will simply ignore the committee’s recommendation; it may revisit it at a 
more opportune time in the future. It is also possible that by providing a fomm for 
representatives of conflicting interests to discuss a particular issue at length, advisory committees 
will improve relationships among stakeholders and thereby prevent future litigation. Finally, 
even if a recommendation is not adopted, the existence and work of a committee may still have a 
valuable impact on public awareness or understanding of an issue. 

The sub-sections that follow describe each goal in more detail, and discuss how advisory 
committees might fate in achieving them.^ The GSA and others interested in evaluating public 
participation should assist agencies in the development of performance measures based on these 
goals, along with other agency goals and expectations vis-a-vis advisory conunittees. 


Goal 1. Increase Public Understanding and Awareness of a Particular Issue or Policy 

Advisory committees have two educational objectives — educating participants and educating the 
wider public. The first is mote easily achieved and measured. The pre-existing experience and 

"Although this discussion focuses on federai advisory coaimittees, the goals discussed are applicable to other forms of 
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knowledge of participants, coupled with on-going face-to-face discussions and access to 
technical material, common to federal advisory committees, is likely to provide a good learning 
atmosphere. The extent to which participants become educated about relevant issues can be 
determined through pre- and post- surveys that measure what, if anything, participants learned 
from the process. 

Because of their relatively small size and the limited media attention most advisory committees 
receive, they are less likely to achieve the second educational objective — informing a wider 
public. Nevertheless, education of this wider public is one of the most commonly-cited goals of 
public participation programs and is important to consider. According to Brendler (1996, 45) it 
is also a goal of FACA, which “says that agencies may not gather advice or recommendations 
from a group of interested people without taking specific steps to make sure that those who are 
not part of the group have a fair chance to hear what is being said and add their own opinions.” 

While many advisory committees are unknown to the general public, others receive extensive 
media attention and play an important role in shaping public opinion. Indeed, it has become 
quite common for presidents to form a commission under FACA as a way to demonstrate their 
administration’s recognition of the importance of an issue. For example. President Bush’s 
formation of the National Commission on AIDS, chaired by basketball star Magic Johnson, 
raised AIDS awareness and helped reduce the stigma associated with the disease. 

Directly measuring the effect of advisory committees on the wider public’s knowledge of an 
issue is a daunting task, because so many factors influence public knowledge and opinion. 
However, proxies can be used for estimating the attainment of the goal. First is the issue of 
access. In order for advisory committees to increase the public’s understanding and awareness of 
issues, the public must first be informed about their existence. Attendance at coirunittee 
meetings or visits to a committee’s web site are an indication of public awareness. Surveys could 
be used to measure the extent to which those who were involved, either by attending meetings or 
visiting web sites, felt that the committee increased their understanding of a particular issue. 


public paiticipation as well. 
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Second is media contact. If newspapers report regularly on the activities of a committee, such as 
the Gulf War Syndrome Presidential Advisory Conunittee, then the public is more likely to learn 
about the committee’s findings and recommendations. This is relatively easy to measure. More 
difTicult to assess is the quality of the information provided. Advisory committees have the 
potential to serve as an excellent source of unbiased information regarding a particular policy 
area, but this is by no means guaranteed. 

The efforts of agencies to inform the general public about advisory committees will be a decisive 
factor in whether or not advisory committees affect the general public’s tmst (see also Goal 4) of 
an agency. In order for advisory committees to affect tmst, the genera] public must first be made 
aware of their existence. More often than not, however, advisory committees operate in relative 
obscurity. If an agency is concerned about public distmst, it should therefore make an effort to 
increase public awareness of advisory committees. Committee meetings may be closed or 
partially closed to the public based on provisions of the Government in the Sunshine Act (Public 
Law 94-409). While only 42 percent of all federal advisory committee meetings were open to the 
public during FY 1997, virtually all of EPA, DOE, and DOI advisory committees were open to 
the public. 

FACA requires agencies to notify the public of federal advisory committee meetings through the 
Federal Register at least 1 5 days in advance. While this is helpful for the organized and 
politically savvy stakeholders who skim through the Federal Register on a regular basis, it is 
likely to exclude most potentially affected interests. Agencies that make a greater effort to keep 
the public aware of committee meetings and reports through other approaches, such as notices in 
local newspapers or posters in highly frequented locations, are likely to be much more successful 
at increasing attendance among rron-participants than those that simply adhere to the letter of the 
law. 
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Goal 2. Increase Agency’s Understanding of the Values, Preferences and Policy 
Recommendations of Potentially Affected Interests 

By providing an opportunity for stakeholders to express their concerns, agencies can incorporate 
stakeholders' values, preferences and policy recommendations into the policy development 
process, and better anticipate the consequences of policy decisions. The relatively small size and 
fixed membership of advisory committees should be conducive to in-depth discussions of issues. 
On the other hand, their small size may limit their ability to represent the diversity of 
stakeholders in a particular policy area. While FACA requires that committees be “balanced,” 
there is always the risk that an important stakeholder will be excluded (either intentionally or 
unintentionally), particularly because participants are selected by the federal agency. 

It is also important to consider that with the proliferation of subcommittees, many advisory 
committees are actually quite large. Full committee meetings can last as long as two to three 
days and may include hundreds of people. This increased scale undoubtedly affects the dynamics 
of committee meetings as it forces the committee (when meeting with subcommittees as well) to 
adopt highly formal procedures for participation. The ability of an individual member to shape 
the direction of the debate, or even participate in it, is greatly reduced when he/she must compete 
with 200 other members. Efforts to increase representation by increasing the size of the 
committee or by forming subcommittees must be balanced with a consideration for how such 
changes may affect the efficiency and quality of the committee’s work. 

Interviews and surveys of members of the advisory committee, the agency, and other interested 
parties could be used to establish whether an advisory committee has increased the agency’s 
awareness of the values, preferences, and policy recommendations of stakeholders. The subject 
of committee meetings (all of which are recorded in meeting minutes housed in the Library of 
Congress) may reveal whether committee members raised issues which the agency would have 
been likely to overlook or ignore. 

Another important component of this goal relates to the participatory pr(x:ess and how much 
control participants have over the committees, agenda, topics to be discussed, and objectives. 
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Whoever sets a meeting’s agenda establishes the parameters of the conversation. FACA requires 
that the sponsoring agency authorize every agenda, but there is a degree of flexibility in this 
requirement. For example, agencies may authorize an agenda that is drafted by non-agency 
committee members. If the agency is maintaining fairly strict control over the agenda, it may 
sabotage its relationship with the participants, as well as undermine its ability to learn about the 
values and preferences of potentially affected interests. 

Goal 3. Generate New Policy Alternatives or Policy-Relevant Information 

Assuming that agencies comply with FACA’s balance provisions, the reports and 
recommendations that result from advisory committees should reflect a diverse array of 
perspectives. This breadth of perspective, combined with repeated meetings in which committee 
members have the opportunity to get to know one another personally, is rare and has the potential 
to lead to particularly innovative recommendations. This potential outcome of advisory 
committee deliberations is the driving force behind such policy innovations as regulatory 
negotiations and policy dialogues, but the potential for increasing substantive quality and 
developing innovative solutions exists in any advisory committee. 

A survey of participants, agency officials and experts in the field could help to establish a basis 
for comparing the committee’s recommendations and reports with the policy alternatives 
or information that existed prior to the establishment of the committee. One could also research 
the legislative and rulemaking history of the issue to determine whether the committee’s findings 
and recommendations were innovative. 


Goal 4. Increase Trust in Agency 

One of the most important goals of public participation is to build tmst. Arguing that public 
participation should increase trust is not meant to imply that agencies necessarily deserve the 
public’s trust. Trust is established, not solely by delivering a desirable outcome, but also by 
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ensuring that decisions are the result of a fair process.” 

When evaluating public participation according to how it affects trust in the sponsoring agency, it 
is important to distinguish between internal trust (from the perspective of participants) and 
external trust (from the perspective of the general public or non-participants). This is especially 
true in the case of advisory committees since they are often viewed with skepticism by non- 
participants. FACA's balance and openness provisions help to promote external trust by 
ensuring that interested parties are able to gain access to the discussions and/or material on which 
an advisory committees’ policy recommendations are based. The criteria discussed in Goal I , 
concerning increased public understanding and awareness, serve as a good indicator of whether 
or not a committee is likely to increase external trust. 

This is not meant to imply that there is no relationship between internal and external trust. 

Internal trust is created within the committee, but its reach can extend far beyond the confines of 
that particular committee. Most participants in non-technical advisory cormnittees serve as 
representatives of particular stakeholder interests. These individuals are likely to share their 
experiences on the committee with their respective organizations. To the extent that there is 
communication between participants and non-participants, the factors which affect internal trust 
may also affect external trust. 

Internal trust depends on many factors, including the amount of resources and time allotted for 
the committee, seniority and authority of personnel involved, and the internal dynamics of the 
committee. Surveys of past and present participants could be used to explore how advisory 
committees affect participants’ sense of trust in the sponsoring agency. Additionally, there are 
four criteria which may help agencies evaluate whether or not their practices are likely to 
promote or erode trast. Each of these criteria affect trust in different and important ways and are 
designed to help agencies identify opportunities for improving trust. 

First, does the process give participants the freedom to define issues, question technical experts. 
For ■ good discussion of Uie importance of process in building trust, see W. Chan Kim and Ren6e Mauborgne, “Fair 
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dispute evidence and shape the agenda? This criterion relates to the issue of power. If 
committee members are given few opportunities to shape or challenge the general direction of a 
conversation, they are likely to become resentful and distrustful of the agency. This is 
particularly true if they ate members of groups that have had an adversarial relationship with the 
agency in the past. Although FACA requires that agencies approve agendas, agencies still have a 
great deal of flexibility with respect to how they tun meetings. 

Second, do participants feel that the agency is allocating sufficient resources to the committee, 
including resources for education and preparation on facmal and analytical issues? This criterion 
is particularly relevant in the case of environmental policy when citizen advisory groups are often 
asked to express their preferences about various scientific or technical alternatives. When 
agencies consider cutting advisory-committee related expenditures, they must recognize that such 
changes have the potential to seriously erode participants’ trust in the agency. A 1996 audit 
report issued by the EPA Inspector General recommends cutting back on contract support and 
“lowering the grade level or reducing the number of personnel involved in committee operations” 
(EPA 1996, ii). It also recommends “reducing the number of committee meetings, 
teleconferencing, and holding meetings in government space” (EPA 1996, 7). Such changes 
could negatively affect participants’ trust and should therefore be weighed against the agency’s 
overall goals related to public participation. 

Third, are participants dealing with administrative officials who can exercise decision authority 
or with staff who can only represent those decision makers? This criterion relates to the priority 
that agencies place on advisory cormnittees. If agencies assign junior staff who lack any 
decision-making authority to advisory committees, they risk angering committee members who 
may feel that the agency doesn’t take them seriously enough. Agencies should think carefully 
about how to balance their need to create and maintain trust on corrunittees with personnel and 
budget constraints. 

Fourth, if recommendations were not adopted, does the agency provide an explanation? This 


Process; Mantging in the Knowledge Economy.’' Harvard Business Review (July-August 1 997): 6S-7S. 
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criterion relates to whether the agency holds itself accountable to participants. Inviting people to 
participate in a public participation process and then rejecting their recominendation without 
providing an explanation is guaranteed to destroy trust. Cuirently, FACA does not contain any 
provisions requiring agencies to issue a formal explanation as to why a recommendation was 
rejected or ignored. Surveys of committee participants would help to establish how agencies deal 
with this situation. 

Goals. Reduce Conflict Among Stakeholden 

Public participation can provide a forum for groups with opposing interests to learn about each 
other's underlying interests and, in the best case scenario, find opportunities for agreeiitent. 
Because one of the major goals of advisory committees is to provide the sponsoring agency with 
a lecoirunendation, it is likely that committee members will spend a significant amount of time 
arguing over conflicting perspectives. Improved relations among the patties may benefit the 
sponsoring agency by reducing the need for the agency to act as an intermediary between 
conflicting interests. 

The familiarity and cooperation that can arise from advisory committees may resolve future 
conflict by improving relationships or leading to institutions which can resolve future disputes. 
One of the major incentives for forming a federal advisory committee is to bring stakeholders 
into the policy formation process in order to prevent future conflict. 

Measuring achievement of this goal entails answering the question: have the relationships 
between stakeholders improved since the formation of the committee? The answer is not 
obvious; depending on the internal dynamics of the committee, face-to-face meetings could 
either reduce or exacerbate existing conflict. Surveys of and interviews with participants could 
be used to assess a committee’s success in reducing conflict. Additionally, one might investigate 
objective measures, such as the degree to which litigation occurred between parties after the 
advisory committee’s termination or whether committee members created subsequent 
organizations or agreements for dealing with emerging controversial issues. 
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Goal 6. Cost-Effectiveness 

Even the most ardent public participation advocate is likely to agree with the statement that, “as 
more emphasis is placed on public participation. . . . less emphasis can be placed on the 
efficiency of a decision process” (Vari 1993, 107). Like any other government program, advisory 
committees should be evaluated for their cost-effectiveness. What impact do advisory 
committees have on the cost of decision-making? Do they lead agencies to delay decisions as 
they await the findings of committees? Is the input that advisory committees provide worth the 
expense in both accounting and opportunity costs? Could the input have been obtained through 
more efficient means? 

In order to answer such questions, it is necessary to define the “deliverables" of advisory 
committees, i.e., what we expect to gain as a result of the committee. As is always the case with 
any type of benefit-cost analysis, there is a tendency to overemphasize measurable outcomes at 
the expense of less tangible ones. Efforts must therefore be made to ensure that the outcomes 
that are most valued — such as those represented by Goals 1 through S, above — are incorporated 
into the analysis. 


Section 6. Conclusion 

Public distrust of government has risen dramatically in recent years. This presents a serious 
problem for government agencies, particularly those related to public health and the environment. 
Such agencies already face the challenging task of translating scientific findings into public 
policy. Public distrust makes this task even more daunting since a distrustful public is more 
inclined to view regulation with skepticism, regardless of what the science says. In response to 
this climate of distrust, many recommend that government agencies increase their public 
participation efforts. 
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This p^r has examined non-expert federal advisory committees, a form of public participation 
that enables the government to obtain a more in-depth understanding of public concerns and 
preferences than is available through polling or even focus groups. From the public’s 
perspective, advisory corrunittees provide an opportunity to observe and participate in the 
articulation of values, preferences and policy alternatives throu^out the policy development 
process. 

As discussed throughout the paper, there are several problems associated with advisory 
committees, as governed by FACA. The first set stems from FACA itself. Although the key 
elements of FACA were designed to provide public access to advisory committees, the law’s 
procedural requirements and ambiguities have had a detrimental effect on public participation in 
federal environmental decision-making. The second problem is more political in nature. While 
the current Administration expresses support for public involvement, it has imposed strict FACA 
reduction requirements on federal agencies. Encouraging agencies to increase public 
involvement, while ordering them to reduce their use of advisory committees, poses a dilemma 
for agencies. The combination of FACA’s chilling effects and the lever it provides for trimming 
the number of advisory committees have had very real effects on how agencies choose to involve 
the public, as was seen in the discussion of five agency’s approaches to site- and region-specific 
committees. 

When confronted with the Administration’s reduction requirements, some agencies have been 
reluctant to reduce their reliance upon advisory committees, indicating that they consider them a 
worthwhile investment. What is it that agencies gain from advisory committees and how do they 
evaluate their achievements? The answer to this is by no means obvious. President Clinton’s 
advisory committee on race is a case in point. According to Judith A. Winston, Executive 
Director of the committee, while “nobody wants to see this fail. . . . there are very few people 
who can articulate confidently what they think it takes to make it succeed.”^ The evaluation 
section of this paper provides a broad set of goals and criteria that governmental agencies and 
private sector entities interested in public involvement may find useful in defining their goals and 

"Stephen A. Holmes and lames Bennet, “Renewed Sense of Purpose for Clinton Panel on Race" New Yort Times, 
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evaluating their accomplishments. 

While the evaluation of federal advisory committees suggests ample opportunities for education, 
improved decision-making, trust formation, and conflict resolution, there are some large 
qualifications to this assessment. First, most of these goals are much more likely to be met 
within the committee than among the wider public outside of it. Unless explicit attention is 
given to improving access of this wider public to the activities of the committee and sharing 
(and publicizing) conunittee outputs, the “goals” of public participation are likely to be met only 
among a narrow group. 

Second, even if outreach efforts are significant, most of the substantive benefits accming from 
participation through advisory committees will be related to the participants themselves. By and 
large, they will be the ones who ate most educated, for whom trust is created or destroyed, and 
for whom conflict will be resolved. They are the ones whose values (or the values they 
represent) ate most likely to get incorporated into decisions, and they ate the ones who will be 
generating policy alternatives. 

This reality suggests that it is important to look at what type of "participation” advisory 
committees represent. As was suggested in Sections 2 and 3, the realities of FACA — its 
procedural barriers to “bottom up” participation, “FACA-phobia,” and the lever it provides for 
limiting the proliferation of committees — means that advisory committees are most likely to be 
formed, and may work best, on national decisions “inside the beltway.” It is in this type of high 
level decision-making that there is the time, resources, and political will, to leap over the many 
hurdles FACA creates. A preliminary list of “favorable conditions” for advisory committee 
formation and success, may be as follows: 

• The problem is significant enough that stakeholders are willing to spend the time and 
political capital required to form a committee and get it chartered; 

• The problem is contentious enough to justify resolving it through an advisory committee, but 
not so contentious that stakeholders can not envision resolution; 

14 January 1998, p.Al. 
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• The problem is long-term and will outlast the often long process for forming a FACA- 
sanctioned advisory committee; 

• There is sufficient political will among relevant agencies to overcome administrative limits 
on the number of advisory committees and to overcome FACA-phobia; 

• There are clearly defined interests and a manageable number of interest groups which can 
compose a “balanced" committee; 

• Educating and developing public trust among the wider public is less important than 
resolving disputes among interest groups. 

Many of these favorable conditions suggest that FACA-sanctioned advisory committees are more 
likely to represent traditional pluralist decision-making — with interest groups vying for 
position — than a popular democratic model akin, for example, to the New England town 
meeting. In a sense, FACA enshrined this pluralist model in advisory committees. Scope 
provisions prevent undue influence. Balance provisions ensure that all interests are involved and 
well defined. And transparency provisions ensure public oversight. These requirements are 
highly appropriate in national decision-making, but can mn afoul of bottom-up, more popular 
forms of democracy, where interests are less well defined, conflicts-of-interest ate more likely, 
and ad hoc participatory efforts can not often survive the procedural rigors of FACA. 

Many believe that the best way to resolve the problems associated with FACA and public 
participation would be to allow more forms of public involvement to be exempt from FACA. 
This would circumvent the challenge of chattering a new advisory committee, reduce uncertainty 
about whether FACA applies, and enable agencies to continue their public involvement efforts. 
Currently, agencies seeking to establish regulatory negotiation advisory committees are exempt 
from Executive Order 12838 and OMB Circular A-I3S, giving agencies a new incentive to 
utilize regulatory negotiation committees when they otherwise might not (Croley 1996, 122). In 
addition. Provision 204 of the Unfunded Mandates Reform Act of 1995 exempts meetings with 
state, local, and tribal officials for the purpose of exchanging views, information, or advice 
relating to shared responsibilities. 
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The discussion of exemptions, however, has not adequately addressed the impacts of FACA on 
site- and region-specific participation. In order to do so, exemptions would have to be granted 
for more local, ad hoc, and informal groups. To the extent that these groups continue to be 
subject to FACA, the barriers created by procedural requirements and the presence of “FACA- 
phobia” will either prevent more participatory processes from taking place or reduce participation 
to a cursory, procedural exercise. The end result is likely to be the continuing erosion of trust in 
government and missed opportunities for improving decisions and resolving controversies. 

In the most recent annual report on advisory committees, the President seems to have 
acknowledged these problems and expressed an interest in helping agencies make use of 
alternative mechanisms for involving the public; 

Building upon my Administration’s commitment to expand access to Federal 
decisionmakers, managers at all levels will be provided with more timely 
guidance that includes enhanced options for achieving objectives, better training, 
and exposure to a variety of tools and techniques, which when used in conjunction 
with advisory committees, offer additional flexibility to address a wide variety of 
public participation needs.”^’ 

In addition, the report expresses the Administration’s desire to assist agencies in the interagency 
coordination of ecosystem management efforts, an area in which FACA is often cited as an 
obstacle. These statements suggest that the Administration is aware of some of the problems 
related to FACA, as well as its own policies, and is working to address them. 

There are many interesting, yet unanswered questions related to advisory committees and public 
participation in general. In particular, research is needed to get a more quantitative 
understanding of some of the more difficult issues raised by this paper, particularly how much 
and what kind of participation is never undertaken because of FACA's chilling effects and the 
administrative limits on committees? More research is also needed on the effects of existing 
committees on policy. What is the relationship between advisory committee recommendations 
and subsequent policy decisions? What percentage of recommendations are incorporated into 


”U.S. President, written statement to Congress in 'Twenty-Fifth Annua] Report of the President on Federal Advisory 
Committees,” General Services Administration, 1997. 
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policy? What interests have the greatest representation on advisory committees and why do they 
participate? How do different agencies cope with FACA’s ambiguity? More generally, what 
public involvement mechanisms are most appropriate when dealing with interagency policy 
issues, such as ecosystem management? These are only a few of the challenging questions that 
are worth pursuing to ensure that public participation mechanisms, such as advisory committees, 
are utilized and managed most effectively. 
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APPENDIX A 


Total Federal Advisor> Committees, 1985-1990 


^sssiHuumi 

1985 

1986 

1987 

1988 

1989 

1998 

Committees 

926 

901 

937 

956 

978 

1071 

Meetinjcs 

3914 

3519 

3430 

3516 

3474 


Percentaiie open to the public 

52% 

48% 

47% 

50% 

52% 

50% 

Reports 

720 

666 

695 

996 

1079 

972 

Members 

23,381 

24.600 

19,837 

21,236 

22.960 

22,391 

Real cost (in millions) 

$109.84 

$114.79 

$105.83 

$119.50 

$120.99 

$13141 

Nominal cost (in millions) 

$ 77.55 

$82.58 

$78.94 

$92.63 

$98.37 

$112.31 


Total Federal Advisory Committees, 1991-1995 

Cateeory 

1991 

1992 

1993 

1994 

1995 

Committees 

1115 

1141 

1088 

1007 

948 

Meetings 

4198 

4645 

4387 

4109 

5179 

Percentage open to the public 

49% 

46% 

49% 

44% 

47% 

Reports 

1035 

1241 

1141 

1245 

1023 

Members 

27,580 

29,020 

28.317 

29,766 

30,446 

Real cost (in millions) 

$148.46 

$158.87 

$151.11 

$137.13 

$157.03 

Nominal cost (in millions) 

$132.55 

$146.26 

$143.91 

$133.39 

$157.03 


Total Federal Advisory Committees, 1996-1997 

Caletory 

1996 

1997 

Committees 

900 

963 

Meetings 

5008 

5698 

Percentage open to the public 

44% 

42% 

Reports 

1060 

1101 

Members 

29,511 

36.586 

Real cost (in millions) 

$144.26 

$169.05 

Nominal cost (in millions) 

$148.52 

$178.03 


Source: General Services Administration, Annual Report of the Prtsideni on Federal Advisory Committees. 
FY 1985 -FY 1997 
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APPENDIX B 


EPA Federal Advisory Committees, 1985-1990 

Catceory 

1985 

1986 

1987 

1988 

1989 

1990 

Committees 

7 

10 

7 

9 

11 

13 

Total Meetines 

99 

90 

95 

78 

93 

127 

PercentaKe open to the public 

95% 

98% 

98% 

%% 

98% 

99% 

Reports 

59 

65 

58 

76 

61 

41 

Members 

206 

220 

238 

187 

194 

222 

Real cost (in millions) 

$2.14 

$2.17 

$2.45 

$2.13 

$2.55 

$2.98 

Nominal cost (in millions) 

$1.51 

$1.56 

$1.83 

$1.65 

$2.07 

$2.54 


EPA Federal Advisory Committees, 1991-1995 

Catecorv 

1991 

1992 

1993 

1994 

1995 

Committees 

19 

21 

25 

22 

23 

Total Meetines 

120 

124 

148 

147 

312 

Percentaee open to the public 

99% 

99% 

99% 

99% 

99% 

Reports 

40 

82 

71 

60 

69 

Members 

559 

589 

823 

1366 

1445 

Real cost (in millions) 

$4.34 

$5.34 

$5.10 

$5.84 

$9.46 

Nominal cost (in millions) 

$3.88 

$4.91 

$4.85 

$5.68 

$9.46 


EPA Federal Advisory Committees, 1996-1997 

Cateeorv 

1996 

1997 

Committees 

24 

27 

Total Meetines 

226 

181 

Percentaee open to the public 

100% 

99% 

Reports 

82 

139 

Members 

1515 

1564 

Real cost (in millions) 

$10.63 

$15.65 

Nominal cost (in millions) 

$10.94 

$16.48 


Source: General Services Administration. Annual Report of the President on Federal Advisory Committees, 
FY 1985 -FY 1997 
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APPE^K C 


DOE Federal Advisory Committees, 1985>1990 

Catecorr 

1985 

1986 

1987 

1988 

1989 

1990 

Committees 

13 

11 

11 

12 

14 

13 

Total Meetines 

32 

30 

31 

47 

49 

53 

Percentage open to the public 

100% 

100% 

100% 

100% 

98% 

94% 

Reports 

18 

14 

14 

21 

25 

32 

Members 

425 

487 

463 

490 

446 

563 

Real cost (in millions) 

$1.22 

$1.22 

$1.28 

$1.48 

$2.83 

$3.23 

Nominal cost (in millions) 

$0.86 

$0.88 

$0.96 

$1.14 

$2.30 

$2.76 


DOE Federal Advisory Committees, 1991-1995 

Cateeory 

1991 

1992 

1993 

1994 

1995 

Committees 

20 

25 

17 

21 

21 

Total Meetings 

39 

49 

40 

59 

141 

Perceotaite open to the public 

90% 

100% 

93% 

95% 

99% 

Reports 

24 

16 

24 

22 

94 

Members 

546 

613 

645 

719 

789 

Real cost (in millions) 

$4.35 

$2.77 

$4.87 

$6.55 

$12.26 

Nominal cost (in millions) 

$3.89 

$2.55 

$4.64 

$6.37 

$12.26 


DOE Federal Advisory Committees, 1996-1997 

Category 

1996 

1997 

Committees 

19 

22 

Total Meetings 

200 

140 

Percentage open to the public 

99% 

100% 

Reports 

129 

139 

Members 

868 

808 

Real cost (in millions) 

$6.75 

$6.67 

Nominal cost (in millions) 

$6.95 

$7.02 


Source; General Services Administration, Annual Report of the Fresident on Federal Advisory Committees. 
FY 1985 - FY 1997 
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APPENDIXD 


DOI Federal Adviaoiy Comndtteea, 19li5>1990 

Cetesory 

19S5 

19W 

19S7 

19«S 

1989 

1990 

Comminees 

14S 

147 

153 

155 

147 

146 

Total MeetinKS 

361 

265 

270 

263 

283 

270 

PereentacB open lo the public 

99% 

100% 

100% 

100% 

100% 

99.6% 

Repotts 

16 

36 

30 

8 

80 

29 

Membeis 

1960 

2010 

1574 

1697 

1801 

1761 

Rest cost (in millions) 

S6.1S 

$6.66 

$3.54 

$3.15 

$3.15 

$3.79 

Nominal cost (in millicHis) 

$4.34 

$4.79 

$2.64 

$2.45 

$2.56 

$3.24 


DOI Federal Advtoor; Committees, 1991-1995 

Category 

1991 

1992 

1993 

1994 

1995 

Conunittees 

164 

161 

186 

181 

112 

Total Meetings 

307 

347 

339 

173 

195 

Percentage open to the public 

100% 

99% 

100% 

99% 

100% 

Reports 

56 

31 

38 

77 

50 

Mentbers 

1893 

1609 

1779 

1779 

1076 

Real cost (in millions) 

$4.74 

$5.13 

$3.21 

$1.99 

$3.33 

Nominal cost (in millions) 

$4.23 

$4.72 

$3.06 

$1.94 

$3.33 


DOI Federal Advisory Committees, 1991-1995 

Category 

1996 

1997 

Committees 

107 

110 

Total Meetings 

353 

308 

Perccncw open to the public 

100% 

100% 

Repoits 

103 

61 

Men^rs 

1349 

1,428 

Real cost (in millions) 

$5.50 

$5.47 

Nominal cost (in millions) 

$5.66 

$5.76 


Source: Gaieral Services Administration. Annual Report of the President on Federai Advisory Committees. 
FY 1985 ' FY 1997 
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INTRODUCTION 

Public managers are continually faced with the challenge of making high quality 
decisions while remaining responsive to the citizens those decisions affect. Meeting the 
challenge in the environmental policy arena poses particular problems because issues are 
often technically complex and value-laden, and multiple interests operate in an 
atmosphere of conflict and mistrust. A legacy of gridlock has widely discredited the 
“decide, announce, defend” approach to environmental decision-making in which 
agencies confront the public only after determining a course of action. At the same time, 
experience with public participation' fails to support the position that involving the public 
is an unmitigated good and that more of it is always better. Federal, state, and local 
governments are increasingly seeking better ways to fulfill their regulatory mandates 
while constructively engaging the public in environmental decision-making. This paper 
presents a framework for evaluating the success of such public participation programs 
and for comparing the results of a variety of different mechanisms for involving the 
public. 

A number of research findings and policy trends have signaled the importance of 
improving public involvement in environmental decision-making. Gridlock over issues 
of chemical and nuclear risk have shown that experts and the lay public view risks 
differently (Krimsky and Golding, 1992). Recent national research reports have 
discussed at length the subjectivity of even the most technical tools of environmental 
decision-making — risk assessment and cost-benefit analysis (NRC, 1996; PCRARM 
1997). Policy initiatives aimed at regulatory flexibility, such as EPA’s Project XL, have 
underlined the need to introduce social values into deliberations when making trade-offs 


‘ "Public participation” and "public involvement" are used interchangeably. Unlike the term "stakeholder 
involvement" they do not necessarily imply that participants represent discrete constituencies. 
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among risks which are difficult to compare using standard decision tools (reducing cancer 
risk from airborne toxics versus conserving fresh waster, for example). Reflecting 
increased attention to the importance of the public’s role in environmental decision- 
making, the National Research Council (NRC) recently concluded that public 
involvement “is critical to ensure that all relevant information is included, that it is 
synthesized in a way that addresses parties’ concerns, and that those who may be affected 
by a risk decision are sufficiently well informed and involved to participate meaningfully 
in the decision” (NRC, 1996). Yet the participatory methods institutionalized in 
environmental law, such as formal comments, public hearings, and citizen suits, have 
proved inadequate to effectively meet the challenge of constructively involving the 
public. 

Recent efforts at many levels of government show a commitment to moving beyond 
formulaic approaches to public involvement. The Environmental Protection Agency, 
Department of Energy, and Department of Defense have initiated over 200 citizen 
advisory groups at contaminated sites around the country (PTER, 1996); a number of 
states have incorporated public involvement into comparative risk efforts (Perhac, 1997; 
WCED, 1997); and public advi.sory groups have become important components of EPA’s 
environmental justice activities, place-based decision-making efforts, and reinvention 
programs (Davies and Mazurek, 1998; Mlay, 1996; NEJAC, 1996; NAPA, 1997). 

Despite the resurgence of interest in public participation, no consistent method has 
emerged for evaluating the success of individual processes or the desirability of the many 
participatory methods. One reason is a lack of consensus on what public participation is 
supposed to accomplish. Are participatory programs intended to empower 
disenfranchised groups or to make it ea.sier for government agencies to implement their 
programs? Is a program successful if it simply involves more of the public, or should it 
have to result in demonstrably better decisions? 
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A second, and perhaps more intraclable, barrier to consistent evaluation arises from 
fundamental differences of opinion on the nature of democracy. Most people would not 
dispute that, in a democracy, citizens have a right to participate in the decisions which 
affect them. However there are wide-ranging views on what form that participation 
should take. A managerial perspective entrusts elected representatives and their 
appointed administrators with identifying and pursuing the common good (Laird 1993: 
343). While knowledge of public preferences is vital to a managerial approach, the direct 
involvement of the public in decision-making is seens as a threat to the common good 
because it opens the door to self-interested strategic behavior. A pluralist perspective 
views government, not as a manager of the public will, but as an arbitrator among various 
organized interest groups. In pluralism, there is no objective "common good” but a 
relative common good arising out of the free deliberation and negotiation among 
organized interest groups (Williams and Matheny 1995). The popular perspective calls 
for the direct participation of citizens, rather than their representatives, in making policy. 
Popular democratic theory stresses the importance of direct participation in instilling 
values in citizens and strengthening the body politic. 

Each perspective favors a different form of participation. The managerial perspective 
may favor a survey while the pluralist perspective favors a stakeholder mediation, and the 
popular perspective favors a citizen advisory group. Given these divergent models of the 
proper role of citizens in decision-making, it is not surprising that the state of evaluation 
still resembles one researcher’s 1983 description: “the participation concept is complex 
and value laden; there are no widely held criteria forjudging success and failure; there are 
no agreed-upon evaluation methods; and there are few reliable measurement tools” 
(Rosener 1983: 45). 

The framework described in this paper is a response to the need to evaluate public 
participation programs. It is designed with three objectives in mind: I) to identify the 
strengths and weaknesses of a number of different participatory mechanisms — including 
those favored by managerial, pluralist, or popular perspectives; 2) to be “objective" in the 
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sense of not taking the perspective of any one party to a decision; and 3) to measure, to 
the extent feasible, tangible outcomes. There is little doubt as to the usefulness of such 
an evaluative framework. It can determine whether participatory programs are working, 
how they can be improved, which mechanisms work best for particular needs, and, 
ultimately, whether participatory programs justify the commitment of public and private 
resources. 

In order to arrive at evaluative criteria that meet the three objectives, its is important to 
return to one of the core tasks of program evaluation: identifying the set of goals that a 
program is intended to achieve. Policy evaluation typically measures the impact and 
efficiency of an intervention in ameliorating the societal problems at which it is directed. 
This can be relatively straightforward when evaluating, for example, the success of after- 
school programs in reducing neighborhood juvenile crime or the effectiveness of prison 
job training programs in reducing recidivism. But what is the problem (or problems) 
public participation programs are meant to fix? 

We start with the premise that the environmental regulatory system has a number of 
systemic ailments to which public participation may provide at least a partial cure. The 
problems are well known: the public lacks basic knowledge about many environmental 
issues; policymakers inadequately consider public values and preferences; opportunities 
to correct mistakes or find innovative solutions go unexplored; the public mistrusts 
agencies’ resolve to protect health and the environment; and, a culture of conflict 
prevails. Six “social” goals emerge from this problem assessment and form the basis of 
this paper’s evaluative framework. The goals are: 

• Educating and informing the public, 

• Incorporating public values into decision-making, 

• Improving the substantive quality of decisions, 

• Increasing trust in institutions, 

• Reducing conflict, and 

• Achieving cost-effectiveness. 
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Section I describes this social goals framework in detail. It presents the goals and 
justifies their inclusion. The section ends with a brief illustration of how the framework 
can be used to analyze public participation in clean-up decisions at California’s Fort Ord 
military base in California. 

One of the enduring characteristics of public participation and its evaluation is the 
absence of obvious answers to even the most basic questions. In fact, researchers, 
practitioners, and participants give a number of different implicit or explicit answers to 
the question posed above: what problem (or problems) is public participation supposed 
to fix? Different answers to this question lead to different approaches to evaluation. 
Section 2 looks at two of these alternative approaches. In the first, a generalized lack of 
democracy in environmental decision-making is the problem. Related evaluations focus 
mainly on the process, rather than outcomes, of participation. In the second approach, 
barriers which hamper the fulfillment of a particular group’s objectives are the problem. 
Related evaluations focus on the specific goals of one or several stakeholders. The 
section presents a comparison of the advantages and disadvantages of these approaches 
with those of our framework. 

While the first three sections of the paper discuss public participation as a concept. 

Section 3 addresses it in practice. The real world has only a limited number of formalized 
mechanisms to foster participation. This section describes a number of them and asks 
which are most likely to achieve each of the six social goals. The mechanisms discussed 
include: 

• traditional participatory mechanisms, such as public hearings, public comments, and 
advisory committees; 

• one-way flows of information such as surveys, focus groups, and public education; 

• mechanisms associated with collaborative decision-making and conflict resolution, 
such as mediation and regulatory negotiation; and, 

• innovative forms of public deliberation, such as citizen juries and consensus 
conferences. 
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The section identifies four characteristics that define and distinguish these mechanisms: 
their pattern of information flows, how they represent the public, the public’s decision- 
making role,. and the number of potentially opposing interests involved. By tying these 
characteristics to the goals of interest, the section identifies what various public 
involvement mechanisms ought to be expected to accomplish. 

Section 4 concludes the paper with a summary of the social goals framework and its 
implications. It suggests areas for further research to test many of the assumptions built 
into the framework, to clarify the relationship between the process of participation and its 
outcomes, and to investigate how different types of environmental issues may require 
different approaches to participation. 


1. EVALUATING PUBLIC PARTICIPATION USING SOCIAL GOALS 


The framework presented in this section evaluates the outcomes of participatory 
processes, but it takes a broader view of outcomes than is typical. Normally, the 
“outcome” of a decision-making process refers to its substantive decisions, conclusions, 
or recommendations — such as whether an incinerator should be built, what environmental 
problems should receive priority attention, or what emergency response system should be 
established at an industrial facility. These substantive outcomes can be evaluated (and 
even compared with comparable non-participatory decision processes) using a variety of 
criteria, including stakeholder satisfaction with the result, cost-effectiveness, or risk 
minimization. But narrowly interpreting “outcome” to r6fer only to substantive decisions 
misses some of the most important results of participatory processes — and indeed those 
which justify opening up decision processes to the public in the first place. A more 
expansive interpretation of outcomes, and that used in this paper, includes the extent to 
which a participatory process has achieved a set of "social goals.” 
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Social goals are those goals which public participation ought to be expected to achieve 
but which transcend the immediate interests of parties involved in a decision. The 
benefits of achieving these goals spill over from the participants themselves to the 
regulatory system as a whole. How well they are achieved often depends as much on how 
participants feel about the decision-making process as by the substantive decisions made 
during it. 

The first social goal deals with participation’s educational function — its effectiveness at 
providing the public with sufficient knowledge to participate in decision-making and to 
become active partners in a functioning regulatory system. The next two goals turn the 
educational table around and address how well public participation informs agencies 
about public values, preferences, and substantive knowledge. The following two goals 
address the Herculean tasks of restoring trust in regulatory institutions and reducing 
conflict among stakeholders. The final goal is the cost-effectiveness of the decision- 
making process (rather than the result of that process). It recognizes the importance of 
choosing the right approach — or no approach at all — to public participation. Each of the 
six goals are discussed in subsections that follow. The section concludes by showing 
how the framework can be used to analyze the Fort Ord Restoration Advisory Board, a 
public advisory committee established to help make clean-up decisions at the Fort Ord 
army base in California. 

Goal 1: Inform and Educate the Public 


Public education is increasingly important to a well-functioning environmental regulatory 
system. Knowledge about environmental issues allows the public to carry out tbe role 
envisioned in major environmental legislation of identifying violations, applying 
community pressure, enforcing laws, and contributing to permitting and rulemaking. 
Programs such as the Toxic Release Inventory and other right-to-know initiatives 
continue this tradition of utilizing the public as a regulatory resource. Because it is a 
precursor to behavioral change, education plays an increasingly important role as the 
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effects of transportation, contaminated run-off, and energy use — all issues in which the 
collective effects of individual decisions are crucial — become environmental priorities. 
Finally, education ensures that the technical complexity of issues does not hamper the 
public’s ability to participate in decision-making. 

Although a large cadre of well-informed environmental citizens might fulfill a 
Jeffersonian ideal of public participation, such a vision is clearly not realistic. Instead, we 
can differentiate between what the actively involved public and the wider affected public 
might reasonably be expected to know. Ideally, the active public would gain sufficient 
knowledge to enable them to deliberate issues and formulate alternatives with 
government representatives and experts. This does not mean that they should simply be 
supplied with the information that supports agencies’ decisions. Information is not 
neutral, and disagreement on facts and their interpretation are valid. There may also be 
considerable disagreement on the relevance of different types of knowledge to a decision- 
making process. Often, members of the public will contest information because they 
distrust its source. These complications add tremendously to the knowledge that the 
participating public might ideally possess. In the best of situations, all of the active 
public would understand the relevant technical and economic issues (including their 
inherent uncertainties), the tradeoffs involved in various outcomes, and the interests of 
other stakeholders. 

The knowledge requirements for the active public are clearly too ambitious for more than 
a handful of citizens. But the wider public ought to know enough about relevant issues so 
that, if called on to decide an issue or offer an opinion, they would have a realistic 
understanding of the consequences of their choice. Yet evidence suggests that even this 
moderate requirement is ambitious. In Roper’s most recent “National Report Card” on 
environmental attitudes and knowledge, nearly two-thirds of Americans received a failing 
grade on basic questions about the environment (NEETF, 1997). Perhaps more 
importantly, respondents consistently chose the same wrong answer to some questions. A 
majority attributed, for example, the principal cause of U.S. water pollution to factories 
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(rather than run-off) and cited hydroelectricity (rather than fossil fuels) as the main source 
of electricity in the U.S. This misinformation clearly affects how well the public controls 
its own contribution to water and air pollution. Misinformation also hampers the public’s 
ability to apply pressure to other polluters or contribute to public decision-making when 
the opportunity arises. 

In order to assess achievement of the goal, questions of quantity and quality are 
important. How many members of the public were actively involved in participatory fora 
or took advantage of information and access provided to them? What percentage of the 
wider public was reached through education campaigns, media relations, or interaction 
with more active participants? Did the active public feel that they had sufficient 
knowledge to contribute to deliberations and decision-making? Did members of the 
public understand their role in the participatory process? Was there sufficient time and 
money available to obtain credible, relevant and, if necessary, independent information? 

Goal 2: Incorporate Public Values. Assumptions, and Preferences into Decision-making 

While the first goal focused on educating the public, this goal and the next frxius on 
educating public agencies. The risk perception and communication literature contains 
numerous examples of the differences between public and expert perception of risk 
(Krimsky and Golding, 1992). In a much noted example, a 1987 study by EPA’s Science 
Advisory Board on ranking environmental risks assigned priority to various 
environmental issues that were nearly opposite the ranking the public reported in opinion 
polls (Davies and Mazurek, 1998). Even the most technical aspects of environmental 
policy analysis — risk assessment and cost-benefit analysis — require often 
unacknowledged value judgements (NRC, 1996).^ Discussions of the validity of public 


^ A short list of “technical" decisions on which public values might ideally come to bear include the 
protection accorded future generations through discounting, the weight given to children’s health as 
opposed to that of adults in aggregating risks, or the importance of cancer rather than non-cancer effects in 
identifying health endpoints to be researched. 
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and expert perceptions of risk for guiding policy are beyond the scope of this paper.* 
However, differences over values, assumptions and preferences need to be discussed in a 
process that fosters mutual education and, ideally, results in their incorporation into 
analyses and decisions. In order to give the widest range to discussions about values, 
assumptions, and preferences, all of the affected stakeholders should be included in the 
process. 

Relevant questions for measuring the goal include the impact of public input and the 
scope of the public represented. Was information from the public participation process 
used to inform or review analyses or decisions? Did the public feel that it had an impact 
on decisions? Where public input was not incorporated into analyses or decisions, did the 
relevant agency provide Justification which was acceptable to the public? Were all 
reasonably affected parties included or represented, particularly those with no formal 
organization? Did participants reflect the larger “public" they were expected to represent, 
for example, in terms of socioeconomic criteria? Were there mechanisms to hold 
participants accountable to the community which they represented? 

Goal 3: Increase the Substantive Quality of Decisions 

Not only is the public a source of values, assumptions, and preferences, but a source of 
facts and innovative alternatives. This goal relies less on the normative argument of Goal 
2 and more on the substantive argument that public input can make decisions more 
technically rigorous and satisfying to a wider range of interests. This goal stops short of 
defining efficiency or equity criteria for what constitutes a “better” decision. In most 
cases, it is simply impossible to calculate costs and benefits against a baseline, figure out 
whether participants have "expanded the pie," or come up with an objective decision 


^ For a discussion of Ihe normalive issues surrounding lay and expert risk perception as guides for policy, 
see Perhac (1996). 
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about who ought to get what.^ Instead, we have to settle for evidence that the public 
participation process added useful substantive knowledge or ideas that would not have 
been available otherwise. These might include identifying relevant factual information, 
identifying mistakes, or generating alternatives which satisfy a wider range of interests. 

Relevant questions concern evidence that decisions were “better” in terms of participant 
satisfaction and in terms of generating new information. Did the public involvement 
process clearly increase all parties’ satisfaction with the outcome relative to the likely 
non-participatory outcome? Were new alternatives generated? Were new opportunities 
for trade-offs or compensation between parties identified? Were relevant new facts 
revealed that corrected or otherwise clearly improved the technical analysis? Were 
decisions technically, financially, or otherwise achievable? 

Goal 4: Foster Trust in Institutions 


The percentage of Americans reporting that they trust the government has dropped by 
roughly half from the time of the Kennedy Administration to today (PRC, 1998). 

Parallel declines in party identification, voter turnout, and confidence in institutional 
leadership signal what has been described as a "decline of deference” to society’s 
authoritative institutions (Laird, 1989). The precipitous drop in trust and deference may 
represent a healthy public skepticism in the wake of scandals and mismanagement by 
these same authoritative institutions. However, it is also symptomatic of what some 
claim to be a general decline in the norms of civil society (Putnam, 1995). As “social 
capital” decreases, the ability to resolve environmental issues is seriously circumscribed. 

Three characteristics of many environmental issues — the long time horizon to realize 
benefits and costs, the absence of clear feedback on the success of management efforts, 

“* For some participatory mechanisms, such evidence may emerge from the decision itself. In mediations or 
regulatory negotiations, for example, participants would not be expected to join the process or agree on a 
resolution unless it was superior to what they would have achieved through a less participatory method. In 
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and the diffuse nature of benefits — make agency trustworthiness particularly important 
(DOE 1993: 19). A number of analyses of public trust suggest that it is far easier to lose 
than to regain. However, one of the most effective ways to regain public trust may be to 
involve and empower the public in decision making (Slovic 1993; Schneider, et. al. 

1997). 

Trust may be the most difficult goal to measure, partly because it is difficult to define. In 
some cases, changes in the level of trust may be reported. Often however, indicators of 
trust have to be imputed from its two components: competence (i.e., the ability to do 
what is “right”) and fiduciary duty (i.e., the will to do what is “right”) (DOE 1 993: 1 2). 
Evidence that the public feels that an agency is capable of, and obliged to, serve the 
public interest (however defined) can serve as a proxy for trust. Does the public have 
confidence in the agency's technical abilities? Does the public feel that its interests are 
the same as the agency’s interests, or at least valued by the agency? Would the agency be 
willing to turn over decision-making authority? Would the public let the agency 
undertake a similar decision-making process with less public oversight? 

Goal 5: Reduce Conflict Among Stakeholders 

Goal 5 arises from a consensual theory of society: public participation ought to be a 
process of identifying shared norms and values rather than a lever for exercising the will 
of one set of stakeholders. Adopting this perspective, however, leaves room for the belief 
that opportunities for consensus on a particular issue may be quite limited. Where 
decisions are reached, they should be realistic enough to be implementable. Even if 
parties can not resolve a particular issue, the process ought to help participants understand 
the goals and perspective of others by fostering communication and building 
relationships. Ideally, relationships (and decisions, if made) would remain stable over 


these cases, an implementable agreement may be sufficient evidence of achieving the substantive quality 
goal. 


Resources for the Future 


12 





200 


Evaluating Public Panicipation-DRAFT 

time, reflecting an ongoing absence of conflict or agreed-upon mechanisms for resolving 
emergent differences (Susskind and Cruikshank 1987). 

In some cases, there are direct measures of conflict reduction: Did public involvement 
reduce political or public opposition to the decision as reflected in testimony at public 
hearings, letters and op-eds in relevant news sources, the level of activism, or political 
debate? Did it lead to less litigation than a reasonable norm or baseline? If an agreement 
was reached, was it stable over a reasonable period of time? Were there mechanisms for 
re-negotiation and discussion as information and situations changed? Concerning 
relationships with a public agency, did public involvement improve the image of the 
agency (perceptions of trust, competence etc.) in such a way that future issues may be 
easier to deal with? Concerning relationships between other stakeholders: Did public 
involvement improve or worsen communication and/or cooperation among interested 
parties during and after the process? 

Goal 6: Cost-effectiveness 


Certainly not every environmental decision justifies an active public participation 
program. Few can support as extensive a process as many observers would like. The 
goal of cost-effectiveness addresses the appropriate use and scope of public participation 
mechanisms. It does not refer to the cost-effectiveness of decisions made in participatory 
processes, but to the cost-effectiveness of choosing among the different participatory or 
non^participatory approaches to decision-making. 

The goal of cost-effectiveness can be considered the goal which constrains the 
achievement of the first five goals: was the public participation mechanism the most 
cost-effective way (in terms of money, time, risk, and opportunity cost) of achieving the 
benefits (in terms of Goals 1 though 5) relative to other mechanisms which reasonably 
could have been expected to achieve the same results? Was an advisory committee used 
when a public hearing would have been sufficient? Was a citizen jury convened when 
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public education would have achieved the same goals? The goal argues that public 
participation programs must earn their keep by producing results — such as education, 
trust, and conflict reduction — which justify the added effort. 

The most important step in determining cost-effectiveness is the evaluation of the first 
five goals, as these define “effectiveness” in our framework. The evaluation is then 
supported by questions of valuation: Mow much did the public involvement process cost 
all participants in terms of time and money? What were the opportunity costs for all 
participants in terms of shifted resources and delayed action? What costs did the process 
help avoid? 

Evaluating the Fort Ord Restoration Advisory Board 

A recent example of public participation at California’s Fort Ord Army Base illustrates 
how this framework can be used in practice. The Department of Defense (DOD) recently 
established Restoration Advisory Boards (RABs) to assist with decisions about 
environmental clean-up at all of its closing, and some of its operating, installations (FFER 
1996:48). DOD intended the boards to be composed of “diverse interests within the local 
community” as well as. in the Fort Ord case, representatives of a variety of federal and 
state agencies. They would meet frequently and, through deliberation on clean-up 
decisions, educate the public and seek consensus on site decisions. In spile of these 
goals, controversy has wracked California’s Fort Ord RAB since its inception. Rather 
than a forum for tackling the large number of substantive decisions that needed 
resolution, it became, in the words of a Fort Ord official, “a forum for the activist 
community to say [its] piece” (Inside EPA 1998:19). Conflict over minor procedural 
issues and bylaws paralyzed the process in spite of DOD’s efforts to address these 
problems by bringing in outside facilitators. As a result of the persistent problems, EPA 
hired consultants who ultimately recommended the dissolution of the RAB. To avoid the 
further ire of community activists, DOD and the Army decided to retain the Fort Ord 
RAB but to seek community input through alternate means. 
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The Fort Ord RAB has become somewhat notorious for its level of contention, and it is 
clearly not representative of the vast majority of RABs operating at other bases.' 
However, the board’s recognized dysfunction provides a stark opportunity to ask the 
question; On what basis can we judge its success or failure? 

But for a few substantive contributions to cleanup decisions, the grades on our evaluative 
goals are mostly failing. In spite of workshops intended to educate RAB members, most 
reported not being confident in their understanding of the issues, had difficulty digesting 
relevant documents, could not keep up with technical RAB members, and questioned 
their ability to provide meaningful input (Szasz and Meuser, 1995; Wemstedt and Hersh, 
1997). Perhaps more importantly, members were confused about the purpose of the 
RAB and whether its decisions were binding on the Army (Siegel and Houghton, 1997a). 
Little information appears to have made it out of the RAB to the wider public. RAB 
members reported that their communication with community members outside the group 
was non-existent or, at best, haphazard (Szasz and Meuser, 1995:12). Although RAB 
meetings were open to the wider public, active participation was limited to questions at 
the beginning of the meeting (Wemstedt and Hersh, 1997). 

Procedural paralysis of the RAB prevented much substantive contribution to decision- 
making. In one case, however, RAB input caused the Army to include sewage outflows 
located on the beach in a surface and storm water study rather than designating them a 
“no action site” (Wemsted and Hersh, 1997). Fort Ord also gets a modest grade for 
involving a range of affected interests. Membership in the RAB included interests from 
federal, state, and local agencies, conservation and environmental groups, environmental 
justice advocates, and local political interests (Wernsted and Hersh, 1997). However, 
some members of the RAB charged that it under-represented Latino, African-American, 
and Asian populations in surrounding communities. 


' Robert Hersh, personal communication (March 9, 1998). 
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The RAB performed decidedly worse on trust and conflict. Siegel and Houghton (1997a) 
repotted that an "ongoing lack of trust among community RAB members themselves and 
between some citizen members and the Army” was a chronic problem. Rather than 
resolving conflict, the RAB was a forum for amplifying it, earning it a “national 
reputation for contentiousness” (Siegel and Houghton, 1997a). The lack of trust and 
conflict contributed to the RAB’s attrition rate. Some agency representatives on the 
board stopped attending because the RAB was becoming a “political committee” that 
wouldn’t fulfill its task to address cleanup issues. Half of the original public members of 
the RAB dropped out before their terms had expired. If mistrust and conflict had such an 
impact inside the RAB, one could surmise that it did little to alleviate these problems 
among the wider community. 

Finally, the determination of cost-effectiveness depends on how one values the RAB’s 
achievements. When we weigh its moderate substantive input against lost ground on 
most other important goals, the gains from the process appear slight. It clearly increased 
mistrust and conflict, making opportunities for education and substantive community 
contribution more difficult in the future. With a deficit on the benefits side of the balance 
sheet, we can easily postulate that a less resource-intensive method of public participation 
(or no participation at all) could have arrived at better outcomes. Table I summarizes the 
results of the Fort Ord Evaluation. 
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Table 1: Summa ry of Fort Ord Ev aluation 
Goal 


Result 


Inform and educate the public 

Incorporate public values, assumptions, and 
preferences into decision-making 

Increase the substantive quality of decisions 
Foster trust in institutions 

Reduce conflict among stakeholders 
Cost-effectiveness 


Little education of active or wider public on 
substantive issue or participatory process 

Some evidence of impact of public preferences 
on decisions (sewage outflows) and moderate 
success in including representative 
stakeholders. 

Few substantive issues addressed by RAB. 

Mistmst among public participants and 
between the public and government was likely 
augmented by the process. 

Process likely increased conflict. 

Given the poor performance on Goals 1 though 
5, another process — or no process at all — may 
have been equally effective. 


Conclusion 

The evaluative framework presented here fulfills the three requirements outlined in the 
paper’s introduction. It is flexible enough to apply to a wide range of mechanisms. It is 
objective in the sense of addressing the concerns of “society” rather than those of any 
specific interest. And, it measures the tangible outcomes related to our social goals. But 
it is only one possible approach to evaluating public participation. The next section turns 
to two other possible approaches and discusses how their advantages and disadvantages 
compare with the framework we have presented here. 


SECTION 2. ALTERNATIVE APPROACHES TO EVALUATION 


The introduction to this paper asserted that the principal question regarding the evaluation 
of public participation concerned problem formulation: what is the societal problem (or 


Resources for the Future 


17 




205 


Evaluating Public Pnrticipation-DRAFT 

problems) public participation programs are meant to fix? It suggested that different 
answers to that question would lead to different approaches to evaluation. The 
framework presented in Section 2 answered the question by identifying a number of 
systemic problems plaguing environmental policy. As the introduction noted, however, 
many different kinds of answers — and therefore different approaches to evaluation — are 
possible. This section looks at two different alternatives: what we will call process 
evaluations and interest-based evaluations. 

Process Evaluations 

One possible set of answers to the problem formulation question shares the common 
theme that environmental decision-making is insufficiently democratic: un-elected 
administrators dominate the policy-making process, legislators pander to special interests, 
and public agencies lack accountability to the people they are intended to serve. These 
criticisms often emanate from a desire for a more popular, rather than representative or 
pluralist, democracy. They take for granted the benefits of more public involvement, and 
leave evaluators the task of judging how well actual decision-making processes match a 
participatory ideal. 

The evaluations typically don’t examine what participation accomplishes, but what it 
looks like. Were participants representative? Was the membership balanced? Did 
participation occur early in the process? Were there face-to-face discussions between the 
public and agency representatives? Was the agency committed to the participatory 
process and responsive to public input?*’ In an evaluation of U.S. Forest Service land 
management, for example, Blahna and Yonts-Shepard (1989) evaluated programs using 

^ These and many other criteria for what constitute good processes have been derived from theory (Wcbler, 
1995; Fiorino, 1990: 229-230) or "rules of thumb" which practitioners and researchers have found to be 
consistently successful over time (Ashford, 1984:79; Crosby, 1986: 17 1 ; Blahna and Yonts-Shepard, 

1989:21 1-213; Peelle, 1996). Additional criteria on which a rough consensus has emerged include: clarity 
of goals and roles of participants; sufficient resources, including financial support, time, and information; 
recognition of the legitimacy of public input equal to that of officials and technical experts; procedural 
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these five questions. Crosby, et. al. (1986) used a similar approach to evaluate a citizen’s 
panel on agriculture and water quality in Minnesota. Although a process approach is 
appealing, and suggests that an evaluator need only a complete checklist, we note three 
difficulties below. 

The first difficulty arises from the implicit assumption that good processes lead to good 
outcomes. Clearly, process-related issues are important to the kinds of goals outlined in 
Section I . Indeed, the literature on procedural justice suggests that fair processes are 
likely to have an equal or greater impact on the level of participant satisfaction than any 
substantive decisions made (Lawrence, et. al 1997:578; Kim and Mauborgne 1997). If 
participants are satisfied, they may learn more, share more opinions, brainstorm solutions, 
trust the sponsoring agency more and engage other stakeholders more constructively. 
Unfortunately, the relationship between procedural criteria (balanced membership, face- 
to-face discussions, etc.) and the goals of interest are poorly supported by the literature. 

As a result, process evaluations are unclear about what aspects of the process are 
necessary rather than merely sufficient for a desired result. 

The five evaluative questions used in the Forest Service and water quality studies 
mentioned above, for example, would give a much more optimistic picture of the Fort 
Ord RAB than that painted in Section 1. It was reasonably balanced, represented a 
variety of community points of view, met early in the process, allowed for face-to-face 
discussions, and the agency was at least committed enough to try to salvage the process 
when it began to deteriorate. Only if we extend the questions to other aspects of the 
process, do the problems emerge. Lack of financial support, confusion over the RAB’s 
decision-making role, an overly strict scope of discussion, and the appearance of a lack of 
commitment are probably the procedural factors that most fed the RAB’s failure 
(Wemstedt and Hersh, 1997). Only by beginning with our expansive definition of 
outcomes, however, can we identify these as the important procedural issues to examine. 

independence of public to make decisions, set (he agenda, and acquire technical information; and, the 
presence of a strong chairperson or facilitator. 
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Second, process criteria can’t be applied to the wide variety of public participation 
mechanisms available. For example, it may make sense to have an advisory committee 
meet early in a process, but it is probably inappropriate to hold a mediation among 
stakeholders until relatively late, when interests are clear and deadlines are looming. 
Similarly, face-to-face discussions are probably not necessary if the goal is simply to 
transmit information, through online access to TRl data, for example. 

Third, the criteria may not capture all of the important factors affecting a participatory 
process. Community conditions, existing relationships among stakeholders, and the 
institutional capacity of agencies may be very important contextual factors in how well 
processes function (English 1991; Peelle 1996). For example, economic, cultural, and 
racial differences among Fort Ord’s surrounding communities probably made public 
involvement more difficult than it would have been for a more homogenous public. The 
advantage of looking at outcomes is that they capture all of these contextual forces. 
Attention to procedural issues is clearly an important part of evaluation, but, for all of 
these reasons, gives an incomplete picture of program success. 

Interest-based Evaluations 

A second set of answers to the problem formulation question concerns the interests of 
specific parties: public opposition prevents agencies from implementing projects, a 
community group can’t stop the construction of a nearby incinerator, or a disenfranchised 
group can’t get action on its unique concerns. All of these responses focus attention on 
the goals of only one set of interests, without regard to those of others. Regulatory 
agencies, the affected community, the active community, taxpayers or a myriad of other 
special interests may be the focus. In most decision-making settings with multiple 
stakeholders, these parties will seek incompatible goals. In some cases, tradeoffs can 
“expand the pie,” but all participants will rarely be fully satisfied (English 1991 : 18; 
Rosener 1983; Sewell 1979). The multiplicity of interest-specific goals gives rise to 
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competing definitions of success. ^ Corresponding evaluations focus on whether 
participatory decisions satisfy one or more of these particular interests. 

The most common type of interest-based evaluation — and the type most often criticized 
as a relic of the “decide, announce, defend” approach to agency decision making — takes 
the perspective of the sponsoring agency. Goals are often some form of public 
ratification of agency decisions. When Landie (1993), for example, solicited goals from 
program coordinators dealing with Great Lakes issues, building public support for the 
agency’s Remedial Action Plans was one. Although ratification of their plans is a goal 
shared by most agencies, it is unlikely to be shared by other stakeholders with different 
ideas about how projects should be carried out. Often agency self-evaluations take this 
approach. In a survey of 22 public participation program evaluations, Sewell (1979) 
reported that “to secure public acceptance of agency proposals” was the dominant 
objective in all evaluations performed solely by agency personnel. Evaluations performed 
by citizen groups, independent observers, and consultants, on the other hand, contained a 
variety of different objectives. 

At the other pole of interest-based evaluations are those taking the point of view of the 
public. Of course, the public may have a panoply of competing and complementary goals 
or may have goals regarding the quality of the participation itself. For groups which have 
traditionally been excluded from decision making processes, their mere inclusion may 
represent a significant goal. 

The main advantage of interest-based evaluations is their relative simplicity: Did party X 
get what it wanted or not? This simplicity, however, is also these evaluations’ main 
weakness as it forces the evaluator to determine which parties’ demands are more 
legitimate. In the Fort Ord case, the Army saw the RAB as a fiasco because it failed to 
address substantive issues. Activists saw the RAB as a success to the extent that they 

^ For a list of the variety of definitions of success used to evaluate public participation programs, see Lynn 
and Busenberg (1995). 
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were able to make their opposition known. Who was in the right? The consultants who 
recommended that the RAB be disbanded did so because the wider community’s views 
were not being heard. Yet there appears to have been no unified community voice at Fort 
Ord. Instead, there were likely to be disagreements among various “publics.” Which one 
of these should triumph? 

Some researchers have attempted to overcome the problem of picking the “right” interest 
by attempting to measure the achievement of all stakeholder’s goals and then aggregating 
the results into some overall measurement of success. At least in theory, these 
evaluations would measure the satisfaction of all affected parties to a decision, add them 
up, and compare the result to a similar decision achieved without participation. Kerwin 
and Langbein (1995) took this type of approach for a very comprehensive attempt to 
measure the effectiveness of regulatory negotiations. Although the authors were able to 
get overall measures of participant satisfaction, the task of identifying a baseline with 
which to compare the negotiated approach proved more complicated than anticipated, and 
baselines were not included in the report. The difficulty of this methodology for a very 
formal mechanism such as regulatory negotiations bodes ill for using it to evaluate other, 
considerably more messy, methods for involving the public. 

Conclusion on Evaluative Frameworks 

Process and interest-based evaluations, as well as the social goals approach presented in 
Section I , all have advantages and disadvantages. Neither the process evaluations nor the 
interest-based evaluations meet the three requirements spelled out in the introduction; 
applicability to multiple mechanisms, objectivity, and outcome-orientation. However, 
they are better designed than the social goals framework to tackle important issues of re- 
democratizing environmental decision-making or addressing problems that any particular 
party has in achieving its objectives. Choosing an evaluative framework is less a matter 
of identifying the “right” method, than of picking one’s poison. The choice of approach 
should be tailored to the kind of problems the evaluator is interested in and the questions 
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he or she is trying to answer. That said, it is reasonable to assume that some of the social 
goals— particularly restoring trust and reducing conflict — will not be achieved without 
attention to the democratic values and specific interests of the various participants which 
form the basis of the alternative evaluative frameworks discussed in this section. 


SECTION 3. LINKING MECHANISMS AND GOALS 

The six societal goals outlined in Section 1 apply to public involvement writ large. In 
practice, participation occurs through only a limited number of mechanisms. The 
discussion in this section is limited to mechanisms intentionally instituted by government 
to involve the lay public, or their representatives, in administrative decision-making on 
environmental issues. The definition explicitly excludes important conventional and 
regulated methods of participation such as voting and lobbying as well as unconventional 
and extralegal methods such as striking, picketing, and violence.* In an important sense, 
formal participatory mechanisms are substitutes for a more direct approach to democracy 
than that provided by our representative system. If all decisions were made through 
popular vote by informed individuals — the model of the New England town meeting, for 
example — most of these participatory mechanisms would not be necessary. The 
controversies over direct democracy, however, are well known,’ The participatory 
mechanisms discussed here can be viewed as an indirect but manageable way of 
introducing popular democracy into a representative system. 

Each participatory mechanism can be anticipated to be relatively better at achieving some 
of the social goals and worse at others. This section outlines which goals each 
mechanism ought to be expected to achieve. It covers one-way flows of information such 
as surveys, focus groups, and public education; traditional participatory mechanisms, 

^ It also excludes public input through referenda, initiatives, and citizen suits although the analysis could be 
extended to include these mechanisms. 
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such as public hearings, public comments, and advisory committees; mechanisms 
associated with collaborative decision-making and conflict resolution, such as mediation 
and regulatory negotiation; and innovative forms of public deliberation, such as citizen 
juries and consensus conferences. 

Matching mechanisms to goals is useful for the evaluator and the practitioner. It provides 
the evaluator with an appropriate set of goals by which to realistically assess the success 
of a given public participation process. For the practitioner, it assists in selecting the type 
of mechanism which is most likely to achieve the goals of interest. Should an advisory 
committee be formed, or will a public education campaign suffice? Could a mediation be 
used, or would a public deliberation be more appropriate? Of course, goals are only one 
consideration in such decisions. Some mechanisms, such as mediations and negotiations, 
have quite a specific list of prerequisites before they can be undertaken successfully 
(Bingham 1986; Kerwin and Langbein, 1995). Rather than delving into these contextual 
issues, this section deals with the question of what goals each mechanism could achieve if 
undertaken under the best of circumstances. 

The approach we take for matching mechanisms with goals is reductionist in nature. It 
breaks down the various mechanisms into four component characteristics, including: 

• information flows, 

• the degree of interaction among potentially opposing interests, 

• the type of representation, and 

• the decision making role of the public. 

Figures 1 and 2 present a graphic typology of mechanisms showing how they are arrayed 
along the dimensions defined by each of the four characteristics.’” Information flows can 


’ See Thomas E. Cronin, Direct Democracy: The Politics of Initiative, Referendum, and Recall, 
(Cambridge, MA: Harvard University Press, 1989) for an interesting recent discussion. 

The figure describes each mechanism in its stylized form. This raises questions about how they are 
supposed to be designed and used as opposed to how they are designed and used in practice. In practice, 
the applications of some of these mechanisms may differ so much that it may be possible to array case 
studies of the same mechanism along many of the same dimensions we are using to distinguish between 
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be one-way, with information flowing from the public to the government in forms such as 
surveys and focus groups (Group A). Or, they can go in the opposite direction, with 
government providing information to the public through public notices or the provision of 
right-to-know information (Group C). Mechanisms employing two-way flows of 
information, such as advisory committees or mediations — offer varying degrees of 
opportunity for deliberation among participants (Group B). The degree of interaction 
among potentially opposing interests can range from none, as in the case of a survey, to 
high, as in the case of a multi-party mediation. The type of representation ranges from 
citizens representing themselves at a public hearing, to “representative” members of an 
advisory committee, to professional public interest or environmental group 
representatives engaged in a regulatory negotiation. The decision-making role of the 
public can range from none, in the case of a focus group, to a direct decisional role in 
ratifying an agreement arrived at through mediation. 

Each characteristic is linked to goals by way of hypothesized relationships: 

• Information flows. Mechanisms which provide information about the public to the 
government — Group A — will be mainly useful for providing decision-makers with 
public values, assumptions, and preferences (Goal 2) and substantive Information to 
improve decisions (Goal 3). ' ' Mechanisms which provide information from the 
government to the public — Group C — will be mainly useful for increasing public 
knowledge (Goal 1) and, to the extent that they increase transparency, increase trust in 
institutions (Goal 4). Mechanisms which allow for two-way flows — Group B — ought 
to be expected to achieve all of these first four goals. 


different mechanisms. This is one reason to break each mechanism down into component parts rather than 
use the qualities of a generic form. 

'' Although there has been evidence (Stout et. al. 1996) that mechanisms such as surveys can increase 
public knowledge about an issue (Goal I) and improve the public perception of an agency (related to trust, 
Goal 4) these are certainly secondary effects, if they occur at all. 
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• Interaction among potentially opposing interests. The greater the degree of 
interaction among potentially opposing interests, the greater will be the opportunity 
for reducing conflict among stakeholders (Goal 5). This applies mainly to 
mechanisms in Group B. 

• The type of representation . All else equal, mechanisms in which the public represents 
itself (through direct participation) will be better at achieving the goals of education 
(Goal 1 ) and trust formation (Goal 4) than those where the general public is 
represented by “representative” members or professionals (such as lobbyists, etc.). 

• The decision making role of the public . All else equal, mechanisms which give the 
public a direct decision-making role will be better at achieving the goal of trust 
formation (Goal 4) than those which do not. This applies mainly to mechanisms in 
Group B. 

One important relationship between mechanisms and goals should be highlighted. For 
mechanisms in Group B, there is an evident trade-off between the control the public has 
over decision-making and the extent to which the members of the public represent 
themselves in the process (see Figure 3). This has its greatest implications for issues of 
trust. According to our assumptions, trust formation will be greatest where the public is 
both self-represented and plays a decision-making role. However, none of the 
mechanisms we are discussing have both of these characteristics. The discussion returns 
to this issue at the end of the section. 

The reductionist approach presented here allows us to abstract from the great variety of 
participatory mechanisms to a manageable set of variables and to make explicit the 
relationships that we believe tie each mechanism to the goals it can achieve. However, 
the literature supporting this approach is only suggestive. Although the four 
characteristics allow us to make useful distinctions, we may have overlooked other 
important ones. Likewise, the hypothesized relationships between charaeteristics and 
goals may turn out to be more complicated than suggested here. Beyond its utility for 
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simplifying a complex world, the advantage of the reductionist approach is to make these 
various assumptions clear. We suggest them as areas for further research. 

Discussion of Mechanisms 

The characteristics and hypotheses outlined provide general insights into what goals 
different mechanisms might achieve. These are described in Table 2 and are refined in 
sub-sections below. 


Table 2: Goals and Mtthanisms 
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Non-Deliberative Mechanisms for Obtaining Information From the Public 

These mechanisms include statutory procedures for soliciting public input through 
comments on proposed rules or environmental impact statements. They also include non- 
statutory mechanisms, such as surveys and focus groups, that help public managers 
incorporate information about the public into decision making. For example, Roper’s 
“Environmental Report Card,” mentioned in Section I, could be used by EPA to guide an 
education campaign about the role of run-off in water pollution. Likewise, polls may be 
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used to help decide between policy options. For example, pubic opinion polls regularly 
show that Americans do not support the use of gasoline taxes as a strategy for controlling 
carbon dioxide emissions. 

As a group, these mechanisms provide one-way flows of information from the public to 
the government. Little to no deliberation among different stakeholders takes place, and 
input is rarely binding on decision-makers. The source of public input differs, however, 
among mechanisms. While surveys collect the views of individual citizens, focus groups 
use “representative” citizens as a proxy for public opinion. Comments on permits and 
proposed rules are still more distant from the average citizen as they have come to be 
dominated by professional environmental or public interest group representatives (ELI 
1991:1). 

The primary goals against which surveys, focus groups, and public comments should be 
judged include the degree to which they facilitate the incorporation of public values into 
decision making (Goal 2) and foster the generation of policy alternatives (Goal 3). An 
interesting research question is how the achievement of these goals changes as the 
consulted public changes from many citizens (surveys) to representative citizens (focus 
groups) to citizen representatives (public comments). 

Non-deliberative Mechanisms for Providing Information to the Public 

At the other end of the information spectrum are one-way flows of information from the 
government to the public in forms such as public education campaigns, the provision of 
right-to-know information, and public notices. The accessibility of chemical emissions 
and transfer data through the Toxics Release Inventory (TRI) may be the best known 
example. Although these mechanisms are relatively passive, the intent is often to inspire 
more active participation. For example. Advanced Notices of Proposed Rulemaking, 
which alert the public through a Federal Register notice of upcoming opportunities to 
comment on rules, are intended to encourage public input into the rulemaking process. 
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Proposed federal legislation requiring electricity providers to supply information on 
emissions and fuel-type to customers on their monthly bill may encourage customers to 
select power suppliers based on environmental performance (NAPA, 1997:33). For some 
of these mechanisms — such as the dissemination of TRl data — intermediaries, such as the 
media or community groups, play important roles in identifying and disseminating 
information to a wider public. 

These mechanisms should be expected to create a better informed and educated public 
(Goal 1) and to increase trust (Goal 4) by making government and the regulated 
community more accountable and transparent to citizens. Whether information provision 
informs a large number of people or educates a small number will depend on the 
mechanism and how it is used. For example, on-line access to Superfund databases has 
the potential to reach a large (although perhaps not representative) number of people with 
summary data on listed sites, while public education campaigns may reach a targeted (and 
more representative) audience with in-depth information. In contrast, few, if any, 
members of the public can be expected to monitor the Federal Register for public notices 
except those who are paid to do so. Similarly, the type and quality of government 
information provided to citizens will determine its impact on trust. Some forms of public 
education, if they involve interaction between the public and government, may play a 
small role in reducing conflict (Goal 5), 

Public Hearings 

Public hearings remain the most common form of face-to-face public involvement in 
spite of nearly universal criticism of their ability to provide meaningful participation. 

EPA convenes hundreds of hearings per year (Fiorino, 1 990:230). Most are used to 
defend agency decisions rather than to involve the public in the decision-making process 
itself Agencies often hold hearings late in the process, present technical information 
beyond the understanding of the lay public, and seek to do little more than fulfill 
administrative requirements (Fiorino, 1990:230). 
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Although information flows in a public hearing are nominally two-way, they are generally 
not deliberative. The two-way flow of information would suggest that public hearings 
ought to be able to achieve the first four goals: increasing public knowledge (Goal I ), 
providing decision-makers with public values, assumptions, and preferences (Goal 2), 
providing substantive information to improve decisions (Goal 3), and, to the extent that 
hearings increase transparency, increase trust in institutions (Goal 4). However, the lack 
of real deliberation might lead one to predict a priori that most public hearings will do a 
poor job of achieving these goals. Hearings might best be thought of as active forms of 
notice and comment procedures, with the government contributing summary information 
and the public responding with comments for the record (ELI 1991). 

The outlook for trust formation is particularly bleak. Public hearings include all of the 
active and concerned public who choose to attend, but the non-binding nature of public 
input militates against trust formation. Moreover, a number of studies have determined 
that the majority of those who choose to attend hearings actually represent organized 
interests with significant economic stakes in the outcome (Fiorino, 1990:231). This latter 
point also suggests that the educational value of public hearings will be limited, except 
insofar as they educate the government about the political array of forces on an issue. 

Because they offer an opportunity for government and the active public to interact, public 
hearings ought to be expected to reduce conflict (Goal S), at least between stakeholders 
who attend. Because the process is not deliberative and often does not include other 
stakeholder groups, the opportunities for conflict reduction, however, are likely to be 
limited. 

Citizen Advisory Committees 

Citizen advisory committees (CACs) encompass a wide variety of organizations which 
represent “a relatively small group of citizens who are called together to represent ideas 
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and attitudes of various groups and/or communities” (Rosener 1978: 1 88). They should 
be distinguished from expert advisory committees which agencies use extensively to 
bring outside scientific, economic, and other technical information into government 
decision-making processes (Jasanoff, 1990). The Fort Ord RAB provides an example of 
a citizen advisory committee, but the form and function of CACs vary widely. Federally 
endorsed committees established under the Federal Advisory Committee Act follow strict 
requirements regarding representation, transparency, and government involvement. 

CACs may also be quite informal, including groups which were established without 
government involvement but that have come to represent public views in policy making. 
For example, the Anaconda-Deer Lodge Advisory Committee was formed by community 
leaders and residents to represent the community’s interests in the Anaconda, Montana 
Superfund site clean-up process (WMREI 1991). CACs are used to advise numerous 
aspects of environmental policy including rulemaking, standard setting, permitting, and 
planning. 

Advisory committee members are intended to serve as the voice of the larger public, 
although in practice this has been interpreted to include elected officials and other elites 
as well as “typical” members of the community.'^ Even in the latter case, a number of 
studies have shown that participants are often not representative of the wider community 
in terms of income and education (Lynn and Kartez 1997). CACs often present members 
with the opportunity to engage in discussions with a number of other interests, either 
internally in committees with “balanced representation” or externally with other 
organized interest groups. They typically play only an advisory role, but ideally their 
input is explicitly incorporated into the decision-making process. Where committees are 
balanced, the CAC can act like a voluntary negotiating body where each participant 
represents broad constituent interests (Lynn and Kartez 1997). The stakeholder groups 
established under EPA’s Project XL program are an example (NAPA 1997:75-106). In 


Organizers of CACs, such as agency officials, often have considerable power in picking committee 
members (Lynn and Kartez 1997). For the variety this discretion fosters, see Perhac ( 1997) on public 
involvement in comparative risk assessments. 
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such cases, consensus agreements may carry considerable weight in forming the basis for 
government decision-making. 

The deliberative and representative nature of advisory committees suggests that they 
ought to achieve the first four goals: increasing public knowledge (Goal I), providing 
decision-makers with public values, assumptions, and preferences (Goal 2), providing 
substantive information to improve decisions (Goal 3), and, increasing trust in institutions 
(Goal 4). To the extent that the committees are "balanced” they ought to provide 
opportunities for conflict reduction (Goal 5) between the stakeholders represented. 
Balance may also make it more likely that recommendations will be acted on. If this is 
the case, trust formation gets an additional boost. 

Alternative dispute resolution mechanisms 

The two primary alternative dispute resolution mechanisms in environmental decision 
making are regulatory negotiations and stakeholder mediations. Regulatory negotiations 
provide a formal process for stakeholders to negotiate the content of federal regulations. 
Stakeholder mediation describes a far more diverse, and often non-govemtnental, set of 
approaches for bringing together opposing interests to settle divisive issues. Some of the 
most successful mediations have been over resource issues in the western United States. 
For example, a grass roots effort to seek consensus on water management issues in 
Montana’s Clark Fork River Basin brought miners, ranchers, municipal officials, and 
environmentalists together after decades of acrimonious conflict to successfully resolve 
disputes over water use (NAPA, 1997: 107-126). 

Regulatory negotiations and stakeholder mediations offer substantial opportunity for two- 
way deliberations among a variety of opposing interests. Their explicit purpose is to 
reduce conflict and reach consensus, often in cases where other forms of agreement or 
dispute settlement have failed. If parties reach a decision, they are generally bound by it. 
In fact, this may be a critical aspect of successful negotiations or mediations (Bingham, 
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1986). Participants — particularly those representing the public interest — are often 
professional representatives rather than members of the lay public. One of the principal 
criticisms of regulatory negotiations, in particular, is that they only involve the “usual 
suspects" of lobbyists, NGOs, and government officials (Applegate, 1997). 

The deliberative nature of alternative dispute resolution mechanisms would suggest that 
they would be likely to achieve the first four goals. However, to the extent that 
participants are “the usual suspects,” this limits opportunities for public education. In 
spite of this trait, the mechanisms are still likely to be excellent fora for providing 
decision-makers with public values, assumptions, and preferences (Goal 2) and 
substantive information to improve decisions (Goal 3). The binding nature of many 
agreements would suggest opportunities for trust formation (Goal 4), however, the “usual 
suspects” issue once again may be a roadblock to achieving this goal. The explicit 
attention to consensus building and conflict resolution among a wide range of 
stakeholders suggests that negotiations and mediations provide ample opportunities to 
reduce conflict among stakeholders (Goal 5). 

Citizen deliberations 

Mechanisms for citizen deliberation include citizen juries (or the related “citizen panels”) 
and consensus conferences. Many of the examples of these mechanisms in the U.S. have 
been non-governmental experiments in participatory policy analysis on complex issues 
such as education policy, energy planning, and public spending priorities. Some states 
have used these mechanisms to inform decisions about risk prioritization, water quality 
planning, and sludge disposal (Jefferson Center, 1997; Crosby et. al. 1986; Renn et. al. 
1991). Although the format varies across different mechanisms, their purpose is to help 
non-expert citizens, acting as "value consultants,” analyze technically complex subjects. 
Organizers provide a group of selected citizens with access to expert information and 
sufficient time to engage in deliberative analysis with experts and among themselves. 
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They are expected to combine the technical facts with public values into a set of 
conclusions and recommendations. 

These mechanisms are explicitly designed to allow two-way communication between 
experts and the public, and sometimes government. However, experts and the 
government are mainly information resources, and most of the actual deliberation takes 
place among the citizen members of the group. Participants are not interest group 
representatives although they are regarded as representative of the public. In some citizen 
juries, they may even be selected through random sampling (Fiorino, 1990:235). All of 
these factors would suggest that deliberative fora ought to be particularly good at 
educating participants (Goal I ), providing decision-makers with public values, 
assumptions, and preferences (Goal 2), and generating substantive information to 
improve decisions (Goal 3), In the past, many of these mechanisms have had public or 
media outreach programs which extend educational opportunities beyond those who 
actually participate. 

The mechanisms involve a limited number of opportunities for interaction between 
interest groups (other than the extent to which participants identify themselves with 
various groups in their daily lives). Opportunities to reduce conflict (Goal 5) arc 
therefore minimal. Trust formation (Goal 3) is also unlikely as the results of the efforts 
are purely advisory, and many have had no formal tie to government decision making 
processes. 

Discussion 

An examination of the characteristics of various public participation mechanisms allows 
us to come to tentative conclusions about what goals they should achieve. These are 
useful for the practitioner in knowing which mechanism to pick. They are also useful for 
the evaluator in knowing what goals to use in evaluation, as well as allowing an analysis 
of whether the right mechanism was chosen. 
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The discussion provides new insights on the Fort Ord case. One of the issues following 
review of the RAB was what type of alternative forms of public participation at Fort Ord 
would be considered legitimate. Some felt that the Army’s decision to seek other forms of 
public input beyond the advisory committee was an end-run around legitimate opposition 
and the subversion of a democratic form of decision-making. The above discussion casts 
this debate in a different light. Changing the forum for public involvement from the RAB 
to another type of mechanism could be viewed, not as a violation of some model of 
democracy, but as a narrowing of the goals which can be achieved. If, for example, the 
Army chooses to use surveys or focus groups to solicit public opinion, opportunities for 
educating the public, building trust, and reducing conflict recede. If they try a mediated 
solution, it may resolve conflict but the problems of education and tmst remain. If they 
use a public hearing format, all of the .same goals apply, but the likelihood of achieving 
them is reduced. On a more positive note, the analysis can suggest more effective 
participation strategies. Perhaps the Army could combine a public education campaign 
with a well-publicized citizens’ jury and accomplish many of the same goals that the 
RAB might ideally achieve. 

The analysis generates a few additional observations. As mentioned previously, in spite 
of the importance of rebuilding trust, no mechanism is ideal for it. According to 
Schneider, et. al. (1997) and Slovic (1993), the ideal mechanism would be one which 
provided individual citizens with binding decision-making authority. It is quite unlikely, 
and often illegal, for government to cede this authority to citizens except through voting. 
The only possible contenders for the space may be the direct democratic processes of 
referendum, initiative, and recall. However, these are born of a profound mistrust of 
government and are not processes which government can explicitly utilize in decision- 
making. Suffice to say that building trust through public participation may be a daunting 
task and that research on the topic is that much more important. 
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Equally disheartening is that mechanisms that stand a good chance of achieving many of 
their goals are far less frequently used than those which could be predicted to fail. 
Between 1980 and 1996, EPA completed only 12 regulatory negotiations (Coglianese, 
1997). Combined, the number of citizen juries and consensus conferences undertaken in 
the U.S. on environmental issues is even less. In Executive Order 12838, President 
Clinton requested the elimination of at least one-third of all federal advisory committees 
not required by Congress (GSA, 1996). In contrast, EPA holds hundreds of public 
hearings a year, and public notices in the Federal Register are still the most frequent 
method of providing public information. Legal requirements, habit, uncertainty, and cost 
certainly play roles in this pattern. A bit more investment in different forms of public 
participation, however, may increase the benefits dramatically. The apparent increase in 
local mediations in communities around the country and the use of citizen advisory 
committees at federal facility Superfund sites (the Fort Ord case notwithstanding) are a 
positive sign (Bernard and Young, 1996; FFER, 1996). 

SECTION 4. CONCLUSION 

This paper should make clear that public participation and its evaluation are complex 
phenomena. Participation is expected to play multiple roles in environmental policy, 
including solving the ills of a conflictive regulatory system, restoring democracy, and 
empowering particular parties to a decision. Even when we realize that there are various 
useful and legitimate mechanisms for involving the public, we find that some very 
important goals — such as rebuilding trust — are unlikely to be achieved. 

Through tailored evaluations of participatory programs’ ability to achieve six social goals, 
the framework presented in this paper achieves its original intent to I ) identify the 
strengths and weaknesses of a number of different mechanisms available for involving 
the public, 2) be “objective” in the sense that it does not explicitly take the perspective of 
any one party to a particular decision, and 3) measure — to the extent feasible — tangible 
outcomes from participation. 
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These tangible outcomes are: 

• educating the public; 

• incorporating public values, assumptions, and preferences into decision making; 

• increasing the substantive quality of decisions 

• fostering trust in institutions; 

• reducing conflict; and 

• achieving cost-effectiveness. 


The discussion of alternative frameworks pointed out their weaknesses in accomplishing 
what this paper set out to do. However, we maintained that those approaches may be 
entirely appropriate for a different set of questions and constraints. Notable among these 
would be cases where equity considerations make it clear that a particular group should 
have its interest met. The paper suggested that, although process evaluations may be of 
limited use, attention to process is clearly important for examining why social goals were, 
or were not, met. 

There are a number of areas which would benefit from further research. The first was 
suggested in the discussion of process evaluations. An “impact model” which describes 
how an intervention (the participatory process) affects an outcome (the social goals) does 
not exist in the literature. Further research on how various procedural factors affect the 
outcomes of interest will be important for designing and evaluating participatory 
programs in the future. The second research need was suggested in Section 3. Many of 
the relationships between the characteristics of various mechanisms and the goals which 
they might accomplish are merely hypothesized. Further research could address whether, 
for example, bringing more stakeholders to a decision actually does lead to more 
opportunities for conflict resolution. The posited relationships between representation 
and education or the public's decisional role and trust should also be analyzed. Finally, 
further research should address how the analysis of mechanisms and goals changes when 
dealing with different environmental issues. How does participation in a controversial 
facility siting decision differ from that of a relatively non-controversial comparative risk 
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assessment? What goals are important? Which mechanisms are more effective? A 
starting point for addressing all of these research needs would be the application of the 
evaluative framework described here to multiple case studies where different 
participatory mechanisms were used to address a variety of environmental issues. Not 
only would such a study pay attention to whether social goals were achieved, but would 
examine what procedural factors (early involvement, face-to-face discussions, etc.), 
structural factors (information flows, representativeness, etc.), and contextual factors 
(type of environmental issue, technical complexity, etc.) influenced goal achievement. 

The evaluative framework we proposed here provides a starting point for this larger 
research effort and should prove u.seful in evaluating a number of different types of public 
participation programs. The strength of the framework is its utility for answering the 
question “What is society getting from efforts to involve the public?” In so doing, the 
outcome-oriented framework may allow us to get beyond seeking ways to simply increase 
public involvement, and help us tackle unanswered questions of when, how, and why it 
should be used. 


Resources for the Future 


39 



227 


Evaluating Public Participation— DRAFT 


REFERENCES 

Applegate, John S. 1997 “Beyond the Usual Suspects; The Use of Citizens Advisory 
Boards in Administrative Decisionmaking (Draft)” forthcoming in Indiana Law Journal. 

Ashford, Nicholas A. 1984. “Advisory Committees in OSHA and EPA; Their Use in 
Regulatory Decisionmaking” Science, Technology, and Human Values Winter 1984. 

Bernard, Ted and Jora Young. 1996. The Ecology of Hope; Communities Collaborate 
for Sustainability. New Society Publishers. 

Bingham, Gail (1986). Resolving Environmental Disputes: A Decade of Experience. 
Washington, DC; the Conservation Foundation. 

Blahna, Dale J. and Susan Yonts-Shepard (1989) “Public Involvement in Resource 
Planning; Toward Bridging the Gap Between Policy and Implementation” Society and 
Natural Resources 2(3); 209-227. 

Coglianese, Cary. 1997. “Assessing Consensus; The Promise and Performance of 
Negotiated Rulemaking” forthcoming in Duke Law Journal (FM 1997). available at 
http;//www. ksg.harvard.edu/prg/coglianese/rulemake.htm 

Crosby, Ned; Janet M. Kelly, Paul Schaefer. 1986. “Citizen Panels; A New Approach 
to Citizen Participation” Public Management Forum. March/ April 1986; 170- 178. 

Davies, J. Clarence and Jan Mazurek. 1998. Pollution Control in the United States: 
Evaluating the System. Washington, DC; Resources for the Future. 

Department of Energy (DOE). 1993. Earning Public Trust and Confidence: Requisites 
for Managing Radioactive Wastes Final Report of the Secretary of Energy Advisory 
Board Task Force on Radioactive Waste Management Washington, DC; Department of 
Energy. 

Environmental Law Institute (ELI). 1991. Public Participation in Environmental 
Regulation Washington, DC; Environmental Law Institute. 

English, Mary R. 1991 . “Stakeholder Views of Superfund Sites,” The Superfund 
Process; Site-Level Experience, Waste Management Research and Education Institute; 
Knoxville, TN. 

Environmental Protection Agency. 1995. Guidance for Community Advisory Groups at 
Superfund Sites Washington, DC; Office of Emergency and Remedial Response EPA 
540-K-96-CK)l. 


Resources for the Future 


40 



228 


Evaluating Public Participation-DRAFT 


Federal Facilities Environmental Restoration Dialogue Committee (FFER). 1996, 
Consensus Principles and Recommendations for Improving Federal Facilities Cleanup 
Washington, DC: Environmental Protection Agency (April). 

Fiorino, DanielJ. 1990. “Citizen Participation and Environmental Risk: A Survey of 
Institutional Mechanisms,” Science, Technology and Human Values 15(2): 226-243. 

General Services Administration (GSA). 1996. Twenty-Fifth Annual Report of the 
President on Federal Advisory Committees; Fiscal Year 1996. Washington, DC: 
General Services Administration. 

Inside EPA. 1998. “Army Maintains RAB at Fort Ord, While Pressing New Outreach 
Plan” Superfund Report (February 4). 

Jasanoff, Sheila. 1990. The Fifth Branch: Science Advisors as Policymakers. 
Cambridge, MA: Harvard University Press. 

Jefferson Center. 1997. “Citizen Jury on Comparing Environmental Risks” 
http://www.usintemet.com/users/jcenter/jcsumart.html 

Kerwin, Cornelius and Laura Langbein. 1995 An Evaluation of Negotiated Rulemaking 
at the Environmental Protection Agency, Phase I Washington, DC: Administrative 
Conference of the United States (September 1995). 

Kim, W. Chan and Renee Mauborgne. 1997. “Fair Process: Managing in the 
Knowledge Economy" Harvard Business Review July-August 1997. 

Krimsky, Sheldon and Dominic Golding, eds. 1992. Social Theories of Risk Westport, 
CT: Praeger. 

Laird, Frank N. 1989. ‘The Decline of Deference: The Political Context of Risk 
Communication” Risk Analysis 9(4):543-550. 

Laird, Frank N. 1993. “Participatory Analysis. Democracy, and Technological Decision 
Making” Science, Technology, and Human Values I8(3):34I-361. 

Landre, Betsy Kieman. 1993. “The Role of Agency Goals and Local Context in Great 
Lakes Water Resources Public Involvement Programs" Environmental Management 
17(2): 153-165. 

Lawrence, Rick L.; Steven E. Daniels, and George H. Stankey. 1997. “Procedural 
Justice and Public Involvement in Natural Resource Decision Making” Society & 
Natural Resources 10:577-589. 


Resources for the Future 


41 



229 


Evaluating Public Participution--DRAFT 


Lynn, Frances M. and George J. Busenberg. 1995. “Citizen Advisory Committees and 
Environmental Policy; What We Know, Whafs Left to Discover” Risk Analysis 
15(2): 147- 1 62. 

Lynn, Frances and Jack D. Kartez. 1995. ‘The Redemption of Citizen Advisory 
Committees” in Fairness and Competence in Citizen Participation: Evaluating Models 
for Environmental Discourse Ortwin Renn; Thomas Webler, and Peter Wiedemann, eds. 
Kluwer Academic Publishers; Dordrecht, Germany. 

Minard, Richard A. 1 997. Introduction to Public Involvement in Comparative Risk 
Projects: Principles and Best Practices Boulder, CO: Western Center for 
Environmental Decision-making. 

Mlay, Marian. 1996. “Principles for Sponsors of Community-Based Environmental 
Protection” presented at the Annual Conference of American Society of Public 
Administration, Atlanta, Georgia (July 1, 1996). 

National Academy of Public Administration (NAPA). 1997. Resolving the Paradox of 
Environmental Protection Washington, DC; National Academy of Public 
Administration. 

National Environmental Education and Training Foundation (NEETF). 1997. The 
National Report Card on Environmental Knowledge, Attitudes, and Behaviors 
Washington, DC: NEETF. 

National Environmental Justice Advisory Council (NEJAC). 1996. The Model Plan for 
Public Participation Washington, DC: Environmental Protection Agency. 

National Research Council (NRC). 1996. Understanding Risk: Informing Decisions in a 
Democratic Society Washington, DC: National Academy Press. 

Olson, Mancur. 1965. The Logic of Collective Action: Public Goods and the Theory of 
Groups. Cambridge, MA: Harvard University Press. 

Peelle, Elizabeth. 1995. “From Public Participation to Stakeholder Involvement: The 
Rocky Road to More Inclusiveness” in Proceedings of the National Association of 
Environmental Professionals Annual Meeting (June, 1995) pp. 186-201. 

Peelle, Elizabeth; Martin Schweitzer, John Munro, Sam Carnes, Amy Wolfe. 1996. 
“Factors Favorable to Public Participation Success”, Proceedings: National Association 
of Environmental Professionals, Houston, TX, June 2-5, 1996, Oak Ridge, TN; Oak 
Ridge National Laboratory. 

Perhac, Ralph M. 1996. “Defining Risk; Normative Considerations,” Wnman anr/ 
Ecological Risk Assessment 2(2): 381-392. 


Resources for the Future 


42 



230 


Evaluating Public PiirticipiHion--DRAFT 


Perhac, Ralph M. 1997. “Comparative Risk Assessment; Where Does the Ehiblic Fit 
In?" Forthcoming in Science, Technology, and Human Values. 

Pew Research Center (PRC). 1998. Deconstructing Trust: How Americans View 
Government, http://www.people-press.org/trustrpt.html . 

Presidential/Congressional Commission on Risk Assessment and Risk Management 
(PCRARM). 1997. Framework for Environmental Health Risk Management Final 
Report Volume 1 . 

Putnam, Roben D. 1995. “Bowling Alone: America's Declining Social Capital" 

Journal of Democracy (r. \ Jan 1995:65-78. 

Renn, Ortwin; Thomas Webler, Horst Rakel, Peter Dienel, and Brandon Johnson. 1993. 
“Public Participation in Decision Making: A Three-step Procedure" Policy Sciences 
26:215-227 

Renn, Ortwin; Thomas Webler; and Branden B. Johnson. 1991 . "Public Participation in 
Hazard Management: The Use of Citizen Panels in the U.S." Risk — Issues in Health and 
Safety 197 (summer). 

Renn, Ortwin; Thomas Webler, and Peter Wiedemann, eds. 1995. Fairness and 
Competence in Citizen Participation: Evaluating Models for Environmental Discourse. 
Kluwer Academic Publishers: Dordrecht, Germany. 

Rosener, Judith. 1978. “MatchingMethodtoPurpo.se: The Challenge of Planning 
Citizen Participation Activitie.s” in Stuart Langton (ed.) Citizen Participation in America 
(Lexington Books: Lexington, MA, 1978). 

Rosener, Judy B. 1983. “User-Oriented Evaluation: A New Way to View Citizen 
Participation” in Public Involvement and Social Impact Assessment, Gregory A. Daneke, 
Margot W. Garcia, and Jerome Delli Priscoli, eds. Westview Press: Boulder, CO. pp. 
45-60. 


Ruckleshaus. William D. 1996. "Trust in Government: A Prescription for Restoration” 
Webb lecture. National Academy of Public Admini.stration, Washington, DC November 
15, 1996. 

Schneider, Mark, Paul Teske and Melissa Marschall. 1997. “Institutional Arrangements 
and the Creation of Social Capital: The Effects of Public School Choice” American 
Political Science Review 91(1): 82-93. 

Sewell, W.R. Derrick and Susan D. Phillips. (1979). “Models for the Evaluation of 
Public Participation Programs," Natural Resources Journal 19:337-58. 


Resources for the Future 


43 



231 


Evaluating Public Participation-DRAFT 


Siegel, Lenny and Aimee Houghton. 1997a. The Fort Ord Restoration Advisory Board 
Interim Report and Recommendations. Mountain View. CA: SFSU CAREER/PRO. 

Siegel, Lenny and Aimee Houghton. 1997b. Personal Communication to the Members 
of the Fort Ord Restoration Advisory Board. (October 6. 1997). 

Slovic, Paul. 1993. “Perceived Risk, Trust, and Democracy" Risk Analysis 13(6): 675- 
682, 

Stout, Rebecca J., Daniel J. Decker, Barbara A. Knuth, John C. Proud, and David H. 
Nelson. 1996. “Comparison of three public-involvement approaches for stakeholder 
input into deer management decisions; a case study" Wildlife Society Bulletin 24(2);3 1 2- 
317. 

Su.sskind, Lawrence and Jeffrey Cruikshank ( 1987). Breaking the Impasse: Consensual 
Approaches to Resolving Public Disputes. Basic Books [no location]. 

Szasz, Andrew and Michael Meuser. 1995. Stakeholder Participation in the Toxic 
Cleanup of Military Facilities and Its Relationship to the Prospects For Economic Reuse: 
The Case of Fort Ord, California. Santa Cruz, CA: Fort Ord Toxics Project 
http://www.mapcruzin.com/fotp/epa.html. 

Thomas, J. 1990, “Public Involvement in Public Management: Adapting and Testing a 
Borrowed Theory” Public Administration Review July/August: 435-445. 

Waste Management Research and Education Institute (WMREI). 1991. The Superfimd 
Process: Site-Level Experience Hazardous Waste Remediation Project (University of 
Tennessee: Knoxville, TN) 

Webler, Thomas, 1995, “‘Right ‘Discourse in Citizen Participation: An Evaluative 
Yardstick” in Fairness and Competence in Citizen Participation: Evaluating Models for 
Environmental Discourse Ortwin Renn; Thomas Webler, and Peter Wiedemann, eds. 
Kluwer Academic Publishers: Dordrecht, Germany. 

Wernstedt, Kris and Robert Hersh. 1997. Land Use and Remedy Selection: Experience 
from the Field — The Fort Ord Site. Resources for the Future Discussion Paper 97-28. 
Washington, DC: Resources for the Future. 

Western Center for Environmental Decision-Making (WCED). 1997. Public 
Involvement in Comparative Risk Projects: Principles and Best Practices Boulder, CO: 
Western Center for Environmental Decision-Making. 


Resources for the Future 


44 



232 


Evaluating Public Participation-DRAFT 


Williams, Bruce A, and Albert R. Matheney (1995). Democracy. Dialogue, and 
Environmental Disputes: The Contested Languages of Social Regulation. Yale 
Universtiy Press: New Haven, CT. 


Resources for the Future 


45 



233 


Mr. Davies. Thank you. Let me make three points in my oral 
testimony. First, the advisory committees, as has been said by a 
number of the other witnesses, are a key tool for public participa- 
tion, and I think this is the correct context to consider the Federal 
Advisory Committee Act. 

You, yourself, I think made that point well, Mr. Chairman, in 
your opening remarks. The dollars are too large to be neglected, 
but they are really not the major point here. And I think certainly 
the game of the number of committees really misses the point to 
a great extent. 

The key thing is that advisory committees have characteristics 
that most other forms of public participation do not. They are ongo- 
ing, so they can provide continuity. They are interactive, and so 
they can provide for give and take between citizens and the govern- 
ment. And they allow for the government to utilize the appropriate 
expertise to deal with particular problems. 

And I think Jim Dean and his colleagues at GSA understand this 
larger context and I think they are to be congratulated for that be- 
cause it would be easy for them, frankly, to take a different per- 
spective. 

The second point is that I think, based on the research that we 
have done so far, we would conclude that the Federal Advisory 
Committee Act has interfered to some degree with public participa- 
tion. This has happened in two ways. It has happened first as a 
sort of preventive or an impediment to bringing in citizen views in 
the first place. It has been invoked by a number of different agen- 
cies, particularly in the field, as a reason not to consult citizens, 
as an excuse to not engage in that kind of dialog. And also a some- 
what different kind of preventive effect in that it has been used as 
an excuse by agencies not to do peer review of certain critical docu- 
ments. 

Just as a quick aside, I think it’s important to distinguish be- 
tween two kinds of peer review; the kind that the NIH spokesman 
was talking about, which is peer review for awarding grants, as 
contrasted with peer review of reports, documents, rules, other par- 
ticular outputs. Those are really two quite different functions, and 
it is particularly in the latter case, I think, where FACA has been 
invoked at times as a reason not to have outside peer review of doc- 
uments. 

The second way in which FACA interferes is that some of the 
specific conditions of the act are an impediment to citizens giving 
their opinions and participating or giving advice. 

The requirement for approv^ of the committees, and particularly 
when combined with the White House ceiling on number of com- 
mittees, sends a very ambivalent signal, I think, about advisory 
committees and, frankly, to me is really unnecessary. We should be 
encouraging advisory committees, not trying to set ceilings on 
them. So that double signal I think is not helpful. 

And also some of the specific provisions for assuring agency con- 
trol over the advisory committees in some contexts is an impedi- 
ment. On the site-specific level or at the national level in the case 
of a group like the National Academy of Sciences, independence is 
essential and the members or potential members of advisory com- 
mittees perceive that independence to be essential. So some of the 
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provisions that assure government control can, as I say, be an im- 
pediment. So the second general point is that I think there are 
problems here in terms of FACA and participation. 

The third point is that there is a need to review, to modernize, 
and to reconsider the overall question of public participation, the 
kind of overall review that Jim Dean mentioned in terms of the 
mechanisms available, when they are appropriate, and how they 
could be improved. 

It is, I think, in some ways sort of the worst of times and best 
of times with respect to participation. It is the worst of times in 
the sense that most of the mechanisms that we rely on have sig- 
nificant problems. 

Dr. Applegate talked about notice and comment rulemaking and 
the problems with that. Public hearings — not much hearing goes on 
in most public hearings these days. They tend to make problems 
worse as often as they make them better, and obviously we are 
talking at length today about the potential problems with advisory 
committees. 

There are real problems with the existing mechanisms. On the 
other hand, there are a large number of quite exciting and promis- 
ing experiments going on, particularly at the regional and local lev- 
els, in public participation, things like river basin consensus groups 
and a number of other grass-roots efforts. 

There are a number of interesting things going on in terms of 
dispute resolution, regulatory negotiation and so on, which open up 
some very interesting and promising areas for public participation. 

Finally, but maybe most important of all, are the technological 
changes that have taken place in recent years. Particularly the 
internet and the web have radically transformed both the possibil- 
ity of providing information to citizens and receiving information 
from them. 

In closing, I would say that the subject of citizen participation is 
critically important for the future health of this democracy, and I 
congratulate this committee on looking into that subject. We would 
be very happy to assist you if you decide to pursue these questions. 
Thank you. 

Mr. Horn. Well, that is very well said. And again, as your prede- 
cessor, Professor Applegate, you have got it very well organized. 

[The prepared statement of Mr. Davies follows:] 
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I appreciate the opportunity to provide this testimony, and I congratulate the 
committee for examining a topic of great importance. The views provided in both my 
oral and written testimony, as well as those expressed in the materials submitted for the 
record, are not views of Resources for the Future (RFF). RFF is a research organization 
that does not take positions on public policy issues. The views expressed, therefore, are 
mine or those of the paper authors. 

From our perspective, the Federal Advisory Committee Act (FACA) should be 
considered in the context of public participation in the United States. The advisory 
committees which it governs are important tools for participation but obviously not the 
only ones. My testimony will address the general topic of public participation — mainly 
in the context of environmental decision-making — and the more specific topic of 
FACA’s impacts on participation. 

While virtually all federal environmental statutes allow for some form of public 
participation, a number of recent high-profile analyses have noted that the mechanisms 
available for involving the public are inadequate. The National Research Council’s 1996 
report. Understanding Risk, and the Presidential/Congressional Commission on Risk 
Assessment and Risk Management’s 1997 report. Framework for Environmental Health 
Risk Management, both recommend that agencies make a greater effort to increase public 
involvement throughout the policy development process. Yet the participatory methods 
institutionalized in environmental law — ^such as formal comments, public hearings, and 
citizen suits — have proved inadequate to effectively meet the challenge of constructively 
involving the public. 

Recent efforts at a number of federal agencies show a commitment to moving 
beyond current approaches to public involvement. For example, the Environmental 
Protection Agency, Department of Energy, and Department of Defense have initiated 
over 200 citizen advisory groups at contaminated sites around the country. The 
challenges these and other efforts face, however, are high. Downward trends in what 
political scientists term "social capital” have been acutely felt in the area of 
environmental management. Trust in government has been deteriorating over the last 
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thirty years. Conflict between stakeholder groups and government agencies — particularly 
at the site-specific level — is endemic. And. as a recent “National Report Card" on 
citizens’ knowledge about environmental problems has pointed out, education about 
environmental problems and the public’s role in them is sorely lacking. 

Research Program 

The related trends of declining social capital and what appears to be a renewed 
commitment to public participation in government at all levels has led Resources for the 
Future to launch a substantial research effort on public participation in environmental 
decision-making. The research seeks to evaluate the success of participatory efforts to 
date and recommend how these efforts can be improved. Our research agenda has four 
broad components: 1 ) a comprehensive evaluation of existing public participation case 
studies; 2) an analysis of “innovative” approaches to participation; 3) an examination of 
the relationship between participation and trust — as both a precondition for participation 
and an outcome of it; and 4) an evaluation of the impact of information technology, 
particularly the Internet, on participation. 

To date, we have produced two papers on public participation. The first outlines a 
framework for evaluating public participation programs. The second is an analysis of the 
Federal Advisory Committee Act and its effect on public participation in federal 
environmental decision-making. These papers have not been published in final form, but 
drafts are available for inclusion in this hearing’s record. 

Evaluating Public Participation 

Despite the waxing and waning of interest in public participation over the last 
thirty years, no consistent method has emerged for evaluating the success of individual 
participatory processes or the desirability of the many participatory methods. One reason 
is a lack of consensus on what public participation is supposed to accomplish. Are 
participatory programs intended to empower disenfranchised groups or to make it easier 
for government agencies to implement their programs? Is a program successful if it 
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simply involves more of the public, or should it have to result in demonstrably better 
decisions? 

A second, and perhaps more intractable, barrier to consistent evaluation arises 
from fundamental differences of opinion on the nature of democracy. Most people would 
not dispute that, in a democracy, citizens have a right to participate in the decisions which 
affect them. However, there are wide-ranging views on what form that participation 
should take. Should the public participate directly (through referenda, for example)? 

Does the involvement of interest groups in decision-making adequately reflect public 
concerns? Or, ate surveys and focus groups sufficient for allowing government managers 
to make decisions that are responsive to public opinion? Different perspectives on the 
nature of democracy and the purpose of participation have led to widely divergent 
approaches to evaluating participatory programs most of which tend to favor a priori 
certain mechanisms for participation. 

We have elected to evaluate participatory programs using six “social goals” which 
can be applied to many different types of participatory mechanisms. Social goals are 
those goals which public participation ought to be expected to achieve but which 
transcend the immediate interests of parties involved in a decision. The benefits of 
achieving these goals spill over from the participants themselves to the regulatory system 
as a whole. How well they are achieved often depends as much on how participants feel 
about the decision-making process as by the substantive decisions made during it. The 
six goals that form the basis of our evaluative framework are: 

• Educating and informing the public, 

• Incorporating public values into decision-making, 

• Improving the substantive quality of decisions, 

• Increasing trust in institutions, 

• Reducing conflict, and 

• Achieving cost-effectiveness. 

The goal of an educated and informed public is derived from the normative 
argument that, in a democracy, citizens have a right to be involved in the decisions which 
affect them. To be effectively involved, the public should know enough about the 
relevant issues to be able to formulate alternatives and discuss outcomes with government 
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representatives ai^d experts. At a minimum, the public should have enough information 
to make intelligent choices if called on to do so, through, for example, a referendum. 

The goal of allowing the incorporation of public values and knowledge into 
decision making is derived from the insights of the risk perception and communication 
literature that outline dramatic differences between lay and expert perceptions of risk. 
These findings support an argument that differences over values, assumptions, and 
preferences should be deliberated in a process that assigns value to public perceptions of 
risk. A related goal, increasing the substantive quality of decisions, recognizes the public 
as a legitimate source of knowledge for improving the technical rigor of decisions and 
increasing political support for them.. 

The goal of fostering trust in institutions is based on the dramatic decline in 
public trust of government and other major institutions over the last thirty years. It 
recognizes that such loss of trust is a legitimate reaction to scandals and mismanagement, 
but that its restoration is crucial to cooperation between the government and public in 
managing the environment. In addition to rebuilding trust, public involvement ought to 
reduce conflict among competing interests. This goal is based on the argument that 
collaborative decision-making is more likely to result in lasting decisions which increase 
aggregate benefits for the parties involved. 

The final goal, cost-effectiveness, acts as the resource constraint on the 
achievement of the other goals. It argues that the selection and implementation of public 
participation methods ought to be the most appropriate given the issues and interests 
involved. 

Evaluation based on these social goals reflects a more expansive view of the 
“outcomes" of a participatory process as more than Just the decisions that were made. 
This broader view of outcomes includes some of the most important results of 
participatory processes — and indeed those which justify opening up decision processes to 
the public in the first place. We are currently evaluating a number of case studies on 
environmental planning in the Great Lakes region using this framework. 
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The Federal Advisory Committee Act and Participation 

In addition to our work on evaluating public participation, we have undertaken an 
examination of FACA and its consequences for public participation in environmental 
decision-making. Since 1972, a discussion of public participation through federal 
advisory committees is inseparable from a discussion of the law which regulates them. 
FACA is “one of the four pillars of open-government laws,” along with the Government 
in the Sunshine Act, the Freedom of Information Act, and the Administrative Procedures 
Act. Although the law has become a powerful influence on how public participation 
occurs at the federal level, FACA was not designed to increase participation in 
government per se, but to manage the process in a way that limits the influence of special 
interests. Its requirements for a formal charter, balanced membership, and open meetings 
were bom as much out of fear of too much influence from certain “publics” as too little 
responsiveness to the public at large. The law has therefore had profound implications for 
who participates, when they participate, how they participate, and what influence 
participation has on decision-making. 

A number of recent criticisms have charged that FACA constrains public 
participation, particularly when government agencies have adopted more participatory 
environmental management approaches, such as ecosystem management and place-based 
decision-making. Our paper looks at three ways in which FACA may have a “chilling 
effect” on public participation. In the first, public groups who would otherwise 
contribute to environmental decision-making are confronted by FACA’s procedural 
requirements and find that they create a barrier too high to surmount. This effect 
prevents “bottom-up” participation by groups who would otherwise bring a public 
perspective to decision-making. In the second, ambiguity about the law’s scope and 
balance requirements — and litigation arising from (or taking advantage oO this 
ambiguity — has led to a hesitancy among agency personnel to engage in any type of 
public involvement with entities not chartered under FACA. Dubbed “FACA-phobia” 
this effect, either legitimately or as a convenient excuse, creates a disincentive for 
agencies to engage the public in decision-making. The third component of the “chilling 
effect” arises from efforts by the Clinton administration to limit the number and cost of 
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federal advisory committees. The ceiling on the number of discretionary advisory 
committees that agencies can charter potentially restricts committee formation to only 
those backed by the most political clout and receiving the most public attention. 

The final component of the paper turns from FACA’s "chilling effects” on 
participation to an evaluation, using the social goals framework discussed above, of 
advisory committees themselves. It examines advisory committees in a generalized way 
and suggests how agencies can do self-evaluations of committees using the framework. 

The paper concludes that while advisory committees can be successful 
mechanisms for public participation, it is participation of a particular type. Specifically, 
advisory committees are likely to work best for engaging interest groups on high profile 
“inside the beltway” decision-making. Their format is likely to be conducive to 
educating participants and fostering discussions which can improve the substantive 
quality decisions as well as making decisions better reflect stakeholder values. These 
committees also provide opportunities for building trust and reducing conflict among 
those who participate. However, advisory committees are less effective at engaging a 
wider public and dealing with trust and conflict on this wider scale. Explicit attention to 
outreach and engagement beyond the confines of the committee is necessary to meet 
participation’s social goals on this larger scale. 

FACA is more problematic at the site- and region-specific level. It is in efforts to 
engage local communities and stakeholders that the law’s chilling effects are most 
apparent. All three of the chilling effects we examined come into play. The law’s 
procedural barriers can prevent local groups from forming FACA-chartered 
committees — a five year process in one case we examined. ”FACA-phobia” prevents 
agencies from engaging public groups outside of FACA. particularly because issues of 
scope, committee balance, and conflict-of-interest are more ill-defined at the local level. 
At the same time, agencies are prevented from chartering new advisory committees due 
to the administrative ceiling on committee formation. 

One lens through which we examined the effects of FACA on site- and region- 
specific committees was to look at how five agencies with environmental responsibilities 
(EPA, DOE, DOD, BLM, and the Forest Service) dealt with FACA in forming such 
committees. At all of these agencies, FACA has made public participation a much more 
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constraint-driven process. In the most benign cases, agencies simply became more 
creative about how they charter committees. For example, DOE chose to charter only 
one committee, but to have twelve subcommittees — one for each major clean-up site. In 
the more disturbing cases, agencies have chosen not to charter committees under FACA 
and have therefore intentionally limited their receptivity to the full potential of 
participation in order to avoid violating the law. DOD, for example, avoids seeking 
consensual advice from its Restoration Advisory Boards, which are not chartered under 
FACA. Similarly, the Forest Service has had to hold at arms length the various non- 
FACA efforts — such as the Quincy Library Group and the Applegate Partnership — which 
are trying to mediate extremely contentious disputes among stakeholders on natural 
resource issues. This comes after such groups were proclaimed as the future of forest 
management during President Clinton’s first term. In contrast, the Forest Service’s 
FACA-chartered committees have only been successful in dealing with quite narrow 
policy issues and have not been able to re-create this consensus-building atmosphere. 

Conclusion 

As a number of high profile research reports have noted, and many agencies 
appear to have realized, public participation in environmental decision-making can have a 
number of benefits which justify the added uncertainty and cost of opening up decision- 
making to the public. Our research has focused on some of these benefits — such as 
education, higher quality and more responsive decisions, trust, and conflict resolution. 
Our goal is to determine how well participatory effons have achieved these goals and 
how such efforts can be improved. In some cases, improvements can be had by changing 
the laws which govern participation or the regulations which implement those laws. 
Reform of the Federal Advisory Committee Act (and/or its regulations) to extend the 
benefits of participation outside of the inner circle of advisory committee members and to 
give agencies more flexibility in engaging the public at the site and regional levels are 
two ways that participation at the federal level can be improved. 
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Mr. Horn. Our last presenter, we are always glad to see the dis- 
tinguished president of the National Academy of Sciences, Dr. 
Bruce Alberts. 

Mr. Alberts. Good afternoon, Mr. Chairman. I last appeared 
here last November when you were considering an amendment to 
the Federal Advisory Committee Act; and as you know, such an 
amendment was passed in December, and I am here to report what 
has happened with respect to our compliance with the new require- 
ments under the law. 

Just to briefly give a take-home lesson, I think that our duties 
under the new Section 15 are very reasonable. And, in fact, I think 
they have helped us a great deal in making it possible for the pub- 
lic to better understand what we do, to have a sense of participa- 
tion in those processes, as well as opening up much more what we 
do to the press, so that we explain to the public how we operate 
and what science policy is all about. 

What I would like to do this afternoon is just to briefly provide 
an overview of our procedures and then to summarize some of the 
results, some of the quantitative results; and I would like mostly 
to give you a brief demonstration of how our World Wide Web site 
is being used to provide information to the public about our com- 
mittee and our meetings, and how it is being used to encourage 
their active participation. As Mr. Davies said, it has made an enor- 
mous difference in how we can interact with the public. 

To make time for this demonstration, I will abbreviate my oral 
remarks. To review, Section 15 of FACA presents the Academy 
with five msqor requirements. 

First, to provide public notice of the committee members that we 
have tentatively appointed to a study committee, and to make a 
provision for public comment on the membership of those commit- 
tees. 

Second, it requires that every data-gathering meeting of the com- 
mittee be open to the public with certain exceptions that are pro- 
vided for in the act. 

Third, it provides that such open meetings be advertised to the 
public in advance and that whenever we have a closed meeting, 
that is, a meeting of the committee alone for its own deliberations, 
that a brief summary be made available for review by the public, 
and again this is done on our web site. 

Foiirth, it requires that we maintain a publicly accessible file of 
all written materials provided to the study committee by all non- 
Academy individuals, make those available to any individuals who 
want to see them. 

Finally, the act requires that we publicize those names of indi- 
viduals whom we select as peer reviewers of our work after the 
study is finished, and we do that by publishing the list in the re- 
port itself. 

According to the law, if these requirements are not met, an agen- 
cy is prohibited from utilizing the report. And, therefore, at the end 
of each study the relevant Academy staff must certify to the gov- 
ernment that the section 15 requirements have been substantially 
complied with according to the law. So our system for compliance 
is largely based on an extensive use of the World Wide Web site 
that we have. 
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Let me tell you briefly how that works. We have spent a lot of 
time, in fact we had an emergency response, the bill came so fast, 
to make sure that we had compliance on December 17th. We have 
had extensive staff training, and there is an 18-page manual on 
how the staff is supposed to present this information. Everybody 
has an electronic template to use in which they essentially have 
created a separate home page for the study. Every staff member di- 
recting the study has a separate home page on our web site. 

The results go directly from that template up onto the web as 
soon as they push a button, and we have a special staff assigned 
to monitor compliance, that is, look at what is happening and make 
sure that no individual is making a mistake in what they put up 
or in forgetting to put up something. 

In a moment I will show you exactly how this public access 
works and how it encourages participation in our processes. Let me 
give you a little data first. 

Since the act was signed on December 17th, we have established 
319 committee records. For the 2-month period of May and June 
of this year, our “current projects” web site, the site that I am 
going to show you which is specifically addressed to public com- 
ment on current projects, there were nearly 100,000 hits or an av- 
erage of 1,600 or 1,700 hits per day. 

We can tell from some the addresses some of the heaviest users 
of our site are in the government, that is, they have addresses 
“.gov.” We have received about 120 unique comments through the 
current project to date about the committees in our studies. 

Our system is still evolving. It changes every month. We made 
some changes just recently. We respond to the public. We have 
made responses to e-mails suggesting how we could improve the 
system, and we are doing so. Nevertheless, we believe what we 
have already accomplished is to establish a system that is very re- 
ceptive to the act. As Congress intended, we are greatly increasing 
public awareness of who we are, how we work and giving them a 
real ability to participate both by commenting through the web and 
by attending all of these open meetings. 

I am told that last month we had 92 open meetings in the month 
of June posted on the web site. That is about an average for each 
month, so there is an extensive amount of availability of our facili- 
ties and our meetings to the public. All of this has been able to be 
accomplished while retaining the independence so essential to our 
work that I testified about last November. 

In short, I think things are working well, and I would now like 
to introduce Leona Coffee up there, who is the co-leader of the staff 
group who worked so hard to develop this electronic facility. 

If we can start by going to our home page, this is the Academes 
home page, if you see click here, “current projects,” we are adver- 
tising the “current projects” part of the web site which is also up 
on that blue bar, which is probably very hard to see. That is the 
title bar that is on every page of the web. So from every page you 
can click on “current projects,” and when you do that, what hap- 
pens is that you get an introductory, “Welcome to the current 
projects system,” a bunch of text which is sort of an overview, edu- 
cation on how to use the site. You can get information about how 
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to communicate with the Academy. If you click on the fourth blue 
line, you get detailed instructions about how you can communicate. 

First of all, it provides general comments on a project. Second of 
all, it provides comments on committee memberslup or to get infor- 
mation from the public access file. So if you click on providing com- 
ments on committee membership — whoops, not found. Let’s forget 
that one. 

This is the problem with the technology. I saw Bill Gates give 
two demonstrations and neither one worked, so I don’t feel so bad. 

Let’s just go to the way that the more typical user would use it. 
They go to the left stuff. The things on the left are the various 
views you can select directly from the beginning of the “current 
projects” system. 

If you go to the bottom one, “committee memberships open for 
public comment,” these are all of the members that have been ten- 
tatively appointed within the last 20 days and are still open for 
comment; and so let’s see if that one works. 

OK, if we click on one of these committees, the third one down. 
Committee on Human Exploration, what you get is the list of the 
committee members. You have to scroll down here. You get brief 
bios of each member. This is Norman Thagard, an astronaut who 
is the chair of this particular committee, and these are the kinds 
of biographies that we have our staff present. It tells you briefly 
about his background. 

If you go to the bottom of the list, you see the special yellow feed- 
back button which is the way that feedback is sent back specifically 
for this project. All you have to do is click on that button and type 
in the feedback. 

Let’s go back to the previous page, and this is viewed by subject. 
You have an index of all of the committees, 319 according to sub- 
ject. Let’s click on, say, “apiculture.” 

That expands into the list of committees with direct links to the 
committees. Those are the blue lines. Those are the various com- 
mittees which have to do with agriculture. 

You can also search this site. To use a search function, say you 
are interested in fish, you just type in “fish,” what are we doing 
on fish, and you hit the search command. Do you see that? There. 

We have a committee there. If you click on that committee to — 
I can’t read it — to review the individual fishing quotas, that is what 
it is. Then you see which unit, who is the staff for it. Keep on going 
down. You have feedback. That yellow button is feedback at any 
stage you want. 

If you click on that “project scope” button, you get a paragraph 
which describes exactly what the committee is supposed to be 
doing. That is “project scope,” and a brief summary of what it is 
doing. 

I think the most important thing is to show you all of the public 
meeting notices. The meeting number 3, that was held. So this was 
or iginally up on the front page of the web site, but now it is in the 
committee record; and this shows you if you go down the agenda 
to the meeting on January 26th, 1 something happened, 3 break 
and so and so spoke at 4 to 5, et cetera. 

If you go to the very bottom, you will have the summary of the 
closed session. This is the summary of what happened at the closed 



246 


session, and it will show you who was present. I should stress, as 
a point of law, only members of the committee can be present at 
a closed session. 

It says the following topics were discussed, and at the bottom it 
tells you the following materials were made available to the com- 
mittee in closed session. If you want access to those materials, you 
click on that blue line, the library, and you arrange for a complete 
list of the materials and arrange to come and get them or have 
them mailed to you. 

Mr. Chairman, that ends my testimony. I would like to end by 
thanking you for your support in this very interesting and impor- 
tant process. 

[The prepared statement of Mr. Alberts follows:] 
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Good Afternoon, Mr. Chairman and Ms. Maloney. 

Since my appearance here last November, when this Subcommittee was considering 
amending the Federal Advisory Committee Act, the National Academy of Sciences has 
been busy in meeting the requirements of P.L. 105-153, which was enacted on December 
17, 1997. 

We find our duties under Section 1 5 of this law to be very reasonable and we believe that 
they have had a positive effect by making our deliberations and processes more accessible 
and transparent to the interested public. 

What I would like to do this afternoon, Mr. Chairman, is to provide the Subcommittee a 
brief review of our procedures for complying with Section 1 5 of FACA and summarize 
some of the results thus far. We will then give you a brief demonstration of how our 
Worldwide Web site is being used to provide information to the public about our 
committees, meetings and proceedings. This Subcommittee is of course very interested 
in the impact of information technologies r n government and its operations, and we are 
convinced that it would not have been possible to achieve our present level of compliance 
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without these new tools, which represent a major improvement over more traditional 
means of informing the public — such as the federal register. 

To review, Mr. Chairman, Section 15 of FACA requires the Academy to first, provide 
public notice of the committee members that it has tentatively appointed to a study 
committee, and to make a provision for public comment on the membership of those 
committees. Second, it requires that every data gathering meeting be open to the public 
with certain exceptions provided for in the act. Third, it requires that the public be 
notified in advance of all data gathering meetings of the study committees and that a brief 
summary be made available for review by the public for those meetings that the Academy 
has closed. Fourth, it requires that we maintain a publicly accessible file of all written 
materials that are presented to the study committee by all non-Academy individuals. 
Finally, the act requires that we publicize the names of those individuals whom we select 
as peer reviewers of our work, after the study is finished. According to the law, if these 
requirements are not met, an agency is prohibited from utilizing the report. Thus at the 
end of each study, the relevant Academy staff certify to the government that the Section 
1 5 requirements have been substantially complied with according to law. 

Our system for complying with the notice requirements in Section 1 5 is based on an 


extensive use of our Worldwide Web site at www.nas.edu. 
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First, when a study is initiated, we give that project a number, and essentially create a 
separate home page for that project on the Academy’s Web site. The responsible staff 
officer on a study must insure that proper information is entered into a standard electronic 
form, or template, which is then posted to our Web site. The requirements that each staff 
officer needs to follow are outlined in a detailed protocol that is the same for all units of 
the Academy. The information provided by the staff officer includes the project scope, 
duration, details of committee membership, dates and location of data gathering meetings 
and agendas for sessions open to public participation. A summary following the 
conclusions of those meetings that are closed to participation by non-Academy 
individuals is also posted. 

While each of the hundreds of studies that we carry out has its own page on the Web, we 
have made it easy for someone from the general public to search our site to find a 
committee of interest. To display all new committees, one simply clicks on the heading 
“current projects” on the Academy’s main web page, and then view our projects by date. 
There are also separate views by subject and by title, and most recently, a view listing 
committees whose membership remains open for public comment. Once a person has 
identified the project he or she is interested in, the web address for that project can be 
printed out. and/or stored on a book mark in one’s computer. The project can then be 
directly called up to track its current status and planned meetings. 
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The public can submit comments electronically to the Academy on every project record 
on the Web site. This feedback process can be used to make comments on the 
membership of the committee, for consideration within 20 days after the initial posting, to 
offer information or data to the committee, or to ask questions. 

We also have a formal system for analyzing and revealing the potential conflicts of 
interest of each committee member, as required in Section 15. This is also a 
responsibility 'hat we take very seriously. 

So far, Mr. Chairman, we think that the system is working well. We have, since the act 
was signed last December 17th, established 319 committee records. (This number 
includes some committees that were established before December 1 7, 1 997, since 
relevant committees that were ongoing as of that date have been included in this 
database). For the two month period of May and June of this year, our current projects 
Web site had approximately 99,000 hits, or an average of 1 ,650 per day. We are finding 
that some of the heaviest users of our site are in the government. To date, we have 
received about 1 80 comments (of all types) through the current projects system. Of these, 
about 120 should be considered valid since about a third of the comments represent 
duplicate submissions. There are about 20 distinctive comments specifically directed at 
committee membership, addressing less than 5 per cent of the 3 19 committee records. It 
is still too early to know the true sign.ficance of these figures, but they do represent clear 
evidence that our system is being used. To ensure that this system is operating 
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accurately, we have special staff assigned to regularly and systematically monitor our 
compliance. We also have staff assigned to improving the software, who have done an 
efficient job of setting up and operating a complex system under severe time constraints. 

The Academy will continue to devote the necessary resources to the system to ensure its 
quality. We also look forward to the review of the General Services Administration 
(GSA) as required by P.L. 105-153, as well as to the review being conducted by the 
General Accounting Office on our compliance with Section 15. 

We have had an ongoing and productive dialogue with the GSA concerning the 
regulations that they are going to publish later this year, and we hope that our information 
has been useful to the agency. 

We continue to be open to suggestions for improvement. For instance, we received a 
complaint from one of the litigants in last year's lawsuits that preceded P.L. 105-1 53, who 
requested a more prominent display of information about upcoming projects. We have 
responded to his request and, in that process, made some system enhancements. 

In short, Mr. Chairman, \\e beliei c we have created a system that is very responsive to 
the act. While we are committed to the system’s continual improvement, we feel that we 
have succeeded in responding to the intent of P.L. 105-153, which was to increase public 
awareness and access to our processes, without compromising our independence. I hope 



252 


that this Committee will agree that we have succeeded in responding to the desires of 
Congress. 


I would now like to show you a brief demonstration of how the Web site 1 described 
works, which is the most meaningful way of demonstrating our system. 
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Mr. Horn. Well, thank you very much. We appreciate you joining 
us this afternoon. 

Let me start in on some — we won’t have too many questions of 
this panel because we have covered a lot of it previously. But, Pro- 
fessor Applegate, in your written testimony on page 14 you refer 
to the value of deliberation over the common good rather than sim- 
ply a balancing of competing interests. Could you elaborate on this 
concept and how advisory committees contrast to other forms of 
public participation? 

Mr. Applegate. Sure. The idea is that what an advisory commit- 
tee, especially a consensus — or a committee that is trying to reach 
consensus — does is to look at not only the relevant information 
about the particular issue, but also consider the various viewpoints 
on it and talk about them directly with each other. And it is, as 
much as anything, the spirit in which it is engaged in, and try to 
reach areas of common understanding, areas of agreement, and see 
if there are ways that one can come up with a result that meets 
as many of those needs as possible. 

It always sounds very fuzzy when I put it on paper, but I can 
only say that in the committees I have had experience with, there 
is reality to that; and that when people are really trying to work 
together to solve common problems, there is a very different ethic 
that dominates the tone of the conversation, and I think it is a very 
powerful thing. 

Mr. Horn. Yes. It is amazing, and anybody who has served on 
a jury, there are rare exceptions here, but there is an amazing 
amount of common sense that brings a diverse number of people 
together to look at a problem. 

Mr. Applegate. All of the studies of juries show that people take 
the job very, very seriously and work very hard to come to the right 
decision. 

Mr. Horn. I have sat on, as favors to city managers, noise con- 
trol at the airport boards. Now, if you want to get into something 
there where the residents want absolutely no planes and the 
Chamber of Commerce wants 160 flights a day; and believe it or 
not, we eventually get a consensus, but it takes a year. 

Mr. Applegate. I think some of those might fit into Mr. Davies’ 
description of the way that some hearings are. 

Mr. Horn. Yes. 

Should agencies be required to issue a formal explanation when 
they reject the recommendations of an advisory committee? We will 
just go down the row. 

Mr. Applegate. I think it is a very good idea if the agency has 
gone to the trouble to set one of these up and has asked people to 
devote the kind of time that it usually requires. That seems to be 
the least that the agency can do. 

Again, in my experience, that has not proven to be a particularly 
difficult hurdle to manage. 

Mr. Davies. I agree. 'There is an interesting example of the EPA 
Science Advisory Board, which was frustrated for many years by 
lack of response by the agency and finally got agreement from the 
administrator to give specific responses to SAB recommendations, 
and I think it has significantly improved the work of that advisory 
group. 
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Mr. Alberts. Generally, since we are not government and we are 
giving independent advice, we don’t expect an answer. Sometimes, 
Congress, when you ask us to do a study, says this agency must 
either take the advice of the Academy or tell the reasons why. I 
can tell you when you do that, you get a lot more attention from 
the agency. 

Mr. Horn. At least somebody will have to work all weekend to 
write the answer, right. 

What comments do you have on the issue of whether peer review 
groups should be covered by the Federal Advisory Committee Act? 

Mr. Applegate. I think I will defer to Mr. Davies on that. 

Mr. Davies. I have not given a lot of thought to that, but I have 
given a lot of thought to the question of peer review groups, and 
my inclination is that it would make sense to exempt peer review 
groups from the act. I think one has to be, obviously, careful about 
how you define peer review groups and under what conditions they 
would be exempted. It may make sense to exempt them from cer- 
tain parts of the act rather than from the act as a whole. 

Mr. Horn. Mr. Beierle. 

Mr. Beierle. This is one area that I have given no thought to, 
so I guess I would defer back to Mr. Davies on that. 

Mr. Horn. So how do you feel? You would just exempt them? 

Mr. Davies. We have not specifically focused on that. But my in- 
clination is yes, it probably would make sense. There is no question 
in my mind that the act as it currently stands has been an impedi- 
ment to certain kinds of peer review. I think something has to be 
done. Whether a total exemption or something less, I would like to 
think about that some more. 

Mr. Alberts. Peer review committees I am very familiar with 
are at the National Institutes of Health, the kinds of committees 
that we were talking about in the previous session. Those always 
deal with the quality of a scientist and very personal matters that 
exempt them from any public participation in any case. I don’t see 
that the Federal Advisory Committee Act has actually helped with 
those, myself. 

Mr. Horn. So you too would exempt? 

Mr. Alberts. Yes. 

Mr. Applegate. Mr. Chairman, if I might, I think that it is im- 
portant to emphasize the point that Mr. Davies made, that there 
are different types of peer review. And when you are talking about 
peer review that goes to the quality of a proposal or to the quality 
of a particular individual’s work, it is like an employment decision 
which is often exempted from Glovernment in the Sunshine, Free- 
dom of Information Act kinds of requirements. 

I think that is very different from peer review of, for example, 
a process or particular work product. I have served on the peer re- 
view committee of a risk assessment at the Nevada test site, and 
that is — it is not a FACA-chartered committee. But it has all of its 
meetings open to the public, and I have not noticed that it makes 
any difference in the candor with which the group either praises 
or criticizes the work that has been done on it. 

So I think that in crafting an exemption, one would want to be 
careful to make sure that it is really the core kind of qualitative 
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decision where you would really lose candor rather than a blanket 
kind of exemption. 

Mr. Horn. In your opinion, is termination of advisory committees 
a problem? Do they tend to outlive their usefulness? We asked that 
of the last panel, and what gracefully can be done to get rid of 
them if the agency doesn’t feel or the citizens don’t feel that we are 
getting anywhere. 

Mr. Applegate. Mr. Chairman, I think FACA actually has a 
pretty good provision in there, which is that there is a 2-year re- 
newal requirement; and if that renewal process is taken seriously, 
it does provide a convenient way to terminate groups whose func- 
tion has really ceased. 

Another very good way to do that — and I know it is in the GSA 
regulations, I am not sure if it is in the statute, but to be very clear 
up front what the charge of the committee is — if it is to answer cer- 
tain questions, once those questions are answered, everybody can 
go away and there is not a sense that — of dissatisfaction with it. 

Obviously, time limits could also be built into the original charge: 
you will answer these questions within a stated period of time. So 
up front and, I think, the FACA provision for an automatic review 
are probably the best ways to address that. 

Mr. Davies. I think I would agree. 'The only question I would 
raise, I am sure there is a tendency for advisory groups to continue 
for the reasons that Jim Dean commented on. 

The question is, what difference does it make if some committee 
exists in name and never meets? It may not be that serious a prob- 
lem. 

Mr. Horn. Any thoughts? 

Mr. Beierle. Just an observation. When you look through the 
numbers on meetings of Federal advisory committees that come out 
in the annual report — and that is something that we have done — 
by and large, the ones where there are zero meetings for the year 
quite often turn out to be advisory committees that were author- 
ized by statute rather than ones authorized or created by the agen- 
cy. 

So I think that the ceiling that is in effect has — one positive as- 
pect of that has been this review of committees, but I don’t think 
that same review has been done of ones that are authorized by 
statute. So in some ways that is reiterating a point that people 
made earlier. 

Mr. Horn. Interesting, because I am thinking when Members do 
some of that by statute, what they are telling the world is that this 
agency doesn’t listen to people, and we have a number of agencies 
like that. They talk a great game on TV, but they don’t listen. They 
don’t listen to scientists and they don’t listen to a lot of people. You 
confront them and say, hey, maybe they can learn from each other. 

And I guess my question would be, is the agency just undercut- 
ting what was the congressional mandate by not providing the 
money, in which case somebody up here should be cutting a real 
swath out of the administrator’s office the next year, and then they 
get the message that you are serious, but we will leave that to 
whoever put these in, the authorizing committees probably in all 
cases, just out of frustration. 
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Anyhow, Dr. Alberts, what is your reaction to this on termi- 
nation? 

Mr. Alberts. I agree with what was said earlier. I think a mean- 
ingful review at periodic intervals — and I stress “meaningful” — is 
the best way to get rid of review groups; and you would have to 
look at the specific mechanisms that are used to review them be- 
cause if they are fair emd rigorous, then they view the committee 
should continue them and that is probably the right judgment. 

The important thing is that they have some periodic review, in 
my experience. 

Mr. Horn. What about — do you have any other recommendations 
for changes in the Federal Advisory Committee Act? How about 
that. Dr. Alberts? 

Mr. Alberts. Well, I think somebody else — I guess what every- 
body else has said, every committee is different, and I am con- 
cerned about some committees that operate under the act where I 
know the people who are advising are not saying what they really 
believe because the press is there and they, therefore, are not serv- 
ing the purpose that the committee is meant to have. 

So if there could be some way in which one could use some quali- 
tative judgment of which ones — ^which committees are under the 
act and which are not, I think we would be better off. How we 
would do that, I don’t know. 

I do know of Federal Advisory Act committees that are not effec- 
tive, and they are wasting time; and a clear reason, when you talk 
to people on them, is that they don’t want to be accused of saying 
somettung because of their personal interests and, therefore, they 
don’t really give their honest opinion. 

And it is very important, of course, to them that the press is 
there, and they don’t know what is going to happen in the news- 
papers. And so that’s the fundamental issue for a lot of people 
when they are confronted with situations where they would like to 
say something but they don’t. 

Mr. Horn. Well, how serious is that? I mean, let’s face it, if you 
are on an advisory committee, that is one way you get to know the 
key people in an agency. It seems to me that you just pick up the 
phone when you leave and say, hey, Pete or Susie, I didn’t give you 
my full opinion on this and here is why. 

Mr. Alberts. I don’t know the answer to that, but it is important 
to get people who honestly state their opinions. And you don’t like 
to say in public sometimes things that are true because they are 
insulting to somebody else, but sometimes you have to say those 
things to someone in the agency to make sure that the advice is 
the correct advice. So it is a fine line that I think somehow agen- 
cies are going to have to deal with. 

Mr. Horn. Mr. Beierle. 

Mr. Beierle. I would just say there is probably a need to review 
how the Federal Advisory Committee Act impacts the advisory 
committees at the local level, the site-specific or region-specific 
committees. In the work that we did, one of our main conclusions 
was that FACA seems to work fine for inside-the-Beltway commit- 
tees, but the problems seem to arise more at the site-si^cific level. 

One way you can see this is looking at three agencies that we 
looked at — the Department of Energy, the Department of Defense, 
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and the Environmental Protection Agency — and how they dealt 
with the Federal Advisory Committee Act and their site-specific 
boards. 

The Department of Energy has chosen to charter its committees 
under FACA, whereas the Department of Defense, with its restora- 
tion advisory boards, and EPA, with its community advisory 
groups, have chosen not to charter those under FACA. 

Mr. Horn. Why is that, do you know? 

Mr. Beierle. I can tell you in both cases. The Department of De- 
fense is a little different, but in both cases their justification came 
out of some work that was done by the Federal Facilities Environ- 
mental Restoration Dialogue Committee which recommended, for 
public participation in a site-specific context, that the Federal Advi- 
sory Committee imposed procedural barriers on participation. They 
recommended complying with the spirit of the act, which is to say, 
balanced committee openness to the public, but not things like pub- 
lishing notices of meetings in the Federal Register and some of the 
less relevant items for site-specific work. So both the Department 
of Defense and EPA decided to go that route and comply with the 
spirit of FACA, but not charter committees under FACA. 

The Department of Defense had the added issue of wanting to 
create 200 of these committees, which would have blown through 
the administration’s ceilings, and they also wouldn’t go the Depart- 
ment of Energy route of incorporating them under one committee 
because then they would have to meet on different days, and var- 
ious complications along those lines. 

What you get in the committees then, because they are not char- 
tered under FACA, is a minimizing of participation in order not to 
come up against FACA; and that is most obviously seen in the ne- 
cessity of dancing around this issue of consensus and not being 
able to, as Dr. Applegate spoke about earlier, use the group as a 
deliberative group to generate a consensual vision of what should 
happen. 

Both DOD and the EPA have to deal with the members of their 
committees on more of a one-to-one basis, and to the extent that 
these committees are working, they are working in spite of FACA 
rather than because of FACA. That seems to be an issue that is 
coming up more and more now, particularly at EPA where there 
is more of a focus on community-based decisionmaking and things 
like that. 

Mr. Horn. Thank you. 

Mr. Davies. 

Mr. Davies. Mr. Beierle expressed my views very well. 

Mr. Horn. Professor Applegate? 

Mr. Applegate. I think the difficulties that FACA raises — and 
the term I am taking from Mr. Davies’ written testimony — reflect 
more FACA “phobia” than the reality. 

If you look at the statute itself, the requirements are really quite 
minimal. They are very important, but they are not particularly 
burdensome. And the GSA requirements add some to it, but they 
also are not particularly burdensome. 

I think probably the real change is the kind of thing that GSA 
in its previous testimony suggested they were doing, which is find- 
ing a way to make their regulations more user friendly, if you will. 
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or simply to educate people in the field about what is really re- 
quired and what isn’t. 

I have certainly heard stories, not seen them fortunately, of 
FACA being used to impose requirements like you have to follow 
Roberts’ Rules of Order to the letter and things that are nowhere 
in any statute, as an excuse to limit public participation or channel 
it into certain directions. 

I think that is not a problem with the statute; it is a problem 
with the way it is being interpreted. 

I would not recommend any particular changes in FACA. I think 
it is quite — it serves its purpose very well as written, and one of 
the most important things that it does is give a minimum of guid- 
ance which allows a maximum of flexibility in the uses of advisory 
committees, which I think is something which is very important. 

Mr. Horn. Well, we thank you, and we thank you all for coming 
here and sharing your thoughts with us. I appreciate the research 
that went behind several of your papers and thank you very much 
for coming. 

I want to thank the staff that prepared this hearing. J. Russell 
George is the staff director and chief counsel for the subcommittee. 
He is right back here against the wall. And John Hynes to your 
right, professional staff member, specifically responsible for the as- 
pects of this law and putting the panels together. Randy F^plan 
also worked with John Hynes on that as a professional staff mem- 
ber. Matthew Ebert, clerk, and Mason Alinger, staff assistant, and 
then we are filled with helpful interns this summer — Betsy Damus, 
Mark Uriuolo, Solomon Bartel, and David Graff. 

And on the minority side we have Brian Cohen, professional staff 
member. 

And we have two court reporters today, Joe Strickland and Do- 
reen Dotzler, and we thank you all for your help. And with that, 
this hearing is adjourned. 

[Whereupon, at 4:32 p.m., the subcommittee was adjourned.] 
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